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IN THE CHAIR: ANA GOMES
Vice-Chair of the Committee of Inquiry into Money Laundering, Tax Avoidance and

Tax Evasion

(The meeting opened at 15.05)
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Chair. – Good afternoon, I welcome Members of the committee and the audience to this
meeting. The purpose of the meeting today is to present part of the academic work that has been
commissioned by our committee. This is the last meeting as far as the academic fact-finding is
concerned. We had a similar meeting on 27 April and other parts were already presented on
earlier occasions and can be found on our committee website. It goes without saying that the
studies represent an essential part of the fact-finding of our Inquiry Committee.

In today’s meeting three studies will be presented which are divided into two panels. The first
panel focuses on the role of intermediaries such as lawyers, accountants, auditors and bankers,
and the rules applicable to them. The second panel focuses on the offshore practices in EU
Overseas Countries and Territories (OCTs), more specifically, on those of France, the
Netherlands and the United Kingdom.

Unfortunately, due to a last-minute change in his agenda, the Minister of Foreign Minister of
Ecuador, Mr Guillaume Long, cannot be present here today. We therefore have more time to
discuss the studies. We will immediately proceed and I would like to explain that the
presentations of the two studies in the first panel will have a maximum of 25 minutes each. For
the second panel, we have three speakers who will have a maximum of 15 minutes each.

After each panel there will be an exchange of views with Members of our committee. Questions
will be asked in slots of five minutes: a question of maximum one minute, with the remaining
time devoted to the answer. If time allows, the Members will have the possibility to ask a
follow-up question, without extending the overall five-minute slot.

Bearing in mind that we have no paper dossiers available in the meeting room since we have
this European Parliament paperless project now, the documents for this meeting are made
available on the PANA website, and of course this meeting is being webstreamed on the
Europarl website. Please be aware that each time a speaker activates the microphone to make
an intervention the camera will be automatically directed to that speaker.

We shall now move to the first panel about the role of intermediaries and the rules applicable
to them. I therefore ask Mr Willem Pieter de Groen, Research Fellow leading the Financial
Institutions, Prudential Policy and Tax Unit at the Centre for European Policy Studies (CEPS),
to introduce the study. You have the floor.

1-004-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – Before
starting my presentation, I would like to take the opportunity to thank the PANA Committee,
as well as the secretariat, for requesting CEPS to perform this study on the role of advisors and
intermediaries in the schemes revealed in the Panama Papers. During my presentation I will
discuss the highlights of the paper. I will start with the main part of the Panama Papers which
are relevant to a discussion of the role of advisors and intermediaries. Afterwards I will go
through the decision-making cycle in which the role of the various different actors is first
presented and then I will go into more detail for discussion of all the individual actors. I will
conclude by drawing some policy recommendations that should lead to, or encourage, advisors
and intermediaries to deliver a more positive contribution to combating money laundering, tax
evasion and tax avoidance.
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Moving towards the Panama Papers and just to give a snapshot of the things that you might
have already seen before but which are also important in order to understand the findings of our
study, in the Panama Papers there was information on almost 214 000 offshore entities, but if
you look only at the ones that were still active at the end of 2015, when the papers were
transmitted to the Consortium of the ICIJ, only around a quarter of those – 55 000 to 56 000 of
them – were still active. The number of entities that are active first increased for some years up
to 2008, then it started to decrease, and afterwards in 2013 you can really see that the number
of entities has been declining. So in recent years the activity – at least in number – of entities
has decreased. This does not necessarily say anything about whether activity has also decreased.
I think some other scholars have estimated that there is still growth in overall activity. So it
seems that fewer entities are involved.

Looking at where those entities are located, you can see that Mossack Fonseca was primarily
active in three jurisdictions, although they established entities in in 21 of them. The British
Virgin Islands, Panama and the Seychelles were responsible for about 90% of all the entities
being established. Another important point is that, as with the Panama Papers, we did not get a
full overview of all the offshore structures. Our study basically looked at the Panama Papers
alone, which are estimated to have only 5-10% of the global total of offshore structures.

Turning to the role of the different advisors and intermediaries, we see that there are basically
three different groups of actors involved. First of all we have the ones who give the advisors
the assignment to create the offshore structures. In this case we call them the ultimate
beneficiary owners. This can be wealthy individuals, but also companies in the case of the
Panama Papers, but primarily wealthy individuals. Afterwards I will go into more detail about
all of these. Today’s main discussion point will be the advisors and intermediaries. You will
see that often they do not work alone but in conjunction with intermediaries, and can have
different structures. In this figure we try to simplify it so that it is understandable and, at the
same time, abstract the main players that we see.

The third group of actors involved are the public authorities. We can see that they have different
roles. First of all, there is the regulatory framework they are responsible for and then they can
be involved – but not necessarily – as a fiscal authority providing registers, as well as
supervising the different advisors and intermediaries. Here of course they are also responsible
for the enforcement of the legislation which they have put in place.

Now I will briefly discuss the role of each of these different parties. In doing that, I will try to
answer four questions for each of them: who does what and where because you can see that not
only is it important what they do, but also who does it – is it an advisor or an intermediary and
what kind of intermediary – as well as where it happens. We see that most of the activity actually
takes place outside the EU so this might make it more difficult for your House to legislate and
you might have to come up with other solutions.

We also see that there are many different advisors and intermediaries involved in different
stages of the creation, as well as the maintenance of and advice to the different structures, so
we will also look at how important they are in this whole structure. I think that is also very
important, especially when we get to the final stage of the presentation with the
recommendations.

Looking at the ultimate beneficial owners, we looked into the data for all these 214 000 entities.
In this presentation, I will focus on the active ones registered – the quarter, the 56 000 that I
just mentioned – and will try to identify who is behind these entities, looking at the shareholder
data in the Panama Papers as disclosed by the ICIJ. When we look at these, we see immediately
that for many of the entities, we still cannot actually – even though we have the papers which
have been revealed – trace the private persons that are behind them. We see that roughly a
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quarter of the entities that are still active are either owned by foundations, held with bearer
shares or with nominal shareholders or directors, and so we do not know who is the actual
responsible ultimate beneficial owner behind these entities. So in our exercise we tried to
identify who was behind them. We looked into the private person and when we thought that
there was a private person behind it we considered them to be the ultimate beneficial owners.
Of course it could be that there is just a nominee or that they are being used as proxies and this
kind of thing, but I think that, for now, this is the best we can do. It seems that, based on the
results, it is feasible that it gives a quite accurate result.

Looking at where those private persons are located, we see that about half of them are located
in East Asia and the Pacific, and about 8% in the EU. This is of course only a relatively small
part, but still about four times as much as the share in North America – Canada and the US.
Looking a level deeper at the EU, we see that more than half of the beneficiaries or private
persons we identified are based in the UK, Cyprus and France. If you look at the UK and
Cyprus, there might be a link there with the visa arrangements that allow wealthy individuals
to locate there. We have suspicions based on names but we do not know the passports. This is
something that might be followed up.

What is the purpose? Why do those ultimate beneficial owners allow the intermediaries and
advisors to create those offshore structures? We see that, besides the money laundering, tax
avoidance and tax evasion that have been much discussed in this Committee, many of these
entities seem also to be –based on the Panama Papers and the reports published by the ICIJ as
well as some others – used for hiding and shielding assets, for instance after a divorce, as well
as for criminal activities. There are also some corruption cases there. So it goes further than just
money laundering, tax avoidance and tax evasion.

I think this is the main point you should get from the ultimate beneficial owners. Now I will
turn to the advisors and intermediaries. There we see four different phases where the advisors
and intermediaries can be involved and sometimes it is important that some of these roles can
also be taken by the ultimate beneficial owner itself or by professionals that are not being
legislated, self-regulated and so on. So it does not necessarily need to mean that you also need
an external party for this. Therefore, in order to make clear who is really essential in this, some
of the roles that the intermediaries can take have been highlighted in bold so that you know
which are the essential parts in this whole sequence.

The four phases are advice, creation, maintenance and enforcement. In the first phase, advice,
you can see that this is the advice to the ultimate beneficial owner of the advisor or intermediary
to deliver or how to set up the scheme, but also if there is advice on tax and investment, to
validate the scheme by opinion letters. These kinds of letters need to be granted by, for instance,
certified accountants as well as lawyers. So there you can see a task that can only be executed
by a restricted number of intermediaries and advisors.

So this is the moment that this advice is given, which can be at the request of the ultimate
beneficiary owner. However, we also see that it is partially given proactively by the
intermediary. We have seen that, for instance, there are some banks that have created certain
schemes and have afterwards sold them to their customers so that it is ready made as a sort of
package deal. It is not necessarily that the ultimate beneficial owner asked for it, but that it is
done by the intermediary.
Turning to the second phase, creation, this includes the registration incorporation of the entities,
but in most cases because it is offshore and these entities do not really have activities, there is
also domiciliation, namely providing an address or post box as well. There are some other
services – not necessarily the case for all entities – that can be provided, like statutes and
nominee directors as well as nominee shareholders. I think one of the main services here that
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all the entities require is a bank account. I will delve into that in more detail later on, but I think
this is something to remember.

Once it has been created, the structure needs to be maintained. It can be that the advisors and
intermediaries take care of the management of the company, but this can also be delegated to,
for instance, nominee directors. In most cases there is also some administration needed in these
entities and that it is also often done by intermediaries, in this case trust companies. I also hear
mention of audited statements and tax reports. Many of these offshore entities do not need to
provide audited statements and tax reports as this is voluntary. This also means that the
contribution by some of the experts is not essential so, if it is not essential, you can potentially
circumvent it.

I will now turn to the fourth phase, which is also basically an optional phase. In cases where
there are doubts by either onshore or offshore jurisdictions about the structure, it could be that
the structure is contested by the authorities and they might have to go to court. At that point
they also need to be represented by an advisor or intermediary. In particular lawyers are then
the ones who need to provide their services and do so. So, overall, what kind of expertise do
you really need for setting up these structures and maintaining them? It is legal, tax,
administration and finance expertise. There are many different advisors and intermediaries that
actually have this expertise. In our study we looked at the main advisors and intermediaries.
We consider advisors to be the individual professionals who possess a certain expertise. This
can be regulated, but that does not necessarily need to be the case. Especially in the legal and
administration fields there are many experts who are not necessarily members of a self-
regulatory body or are regulated. For instance auditors are more stringently regulated than
accountants and then of course we see that tax advisors, as well as financial advisors, do not
necessarily need to be regulated and are regulated only in a couple of countries. I will not
discuss this in too much depth because Ian will discuss in particular tax advisors, lawyers,
accountants and auditors in the presentation that will follow mine. So what we see is that those
experts and also intermediaries have a multifaceted range of different expertise that they gather
and so will be able to provide in particular the advice that is required to set up the offshore
structures.

Now I would like to turn to the advisors. The ultimate beneficial owners need information on
legal, tax and accounting investment matters in order to make a good decision. Many of these
advisors give advice on many different aspects and you also have some vaguely defined
intermediaries, such as wealth managers and so on. They could be experts working in banks,
but could also be asset managers and insurers, who could also be independent advisers who are
not under a regulatory regime and combine several kinds of expertise, ranging from
accountancy and legal expertise to tax and investment expertise. It is important to know that
these kinds of experts are not regulated per se because it makes it very difficult if you also want
to target them with policy measures later on.

Besides the different professionals who are involved, it is also important to look at their location
because we see that many of the intermediaries that advise EU citizens are located outside the
EU and that of course makes it very difficult for EU institutions to regulate them.

Turning to the intermediaries, we see that these advisors – these professionals – in many cases
are working as intermediaries. We distinguished law firms, accountants, trust companies and
banks. There are many others, but they are of lesser importance. The Panama Papers also
showed this because they show for every entity who was the intermediary that brought the client
or the request for an entity to Mossack Fonseca. Looking at where those intermediaries are
located, we see that the majority of them are either in non-EU Europe, Central and East Asia
and the Pacific, where most of the ultimate beneficiary owners were also located.
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Looking at the EU, we see that about 13% of the intermediaries, based on our estimation, were
located in the EU and the majority of those were located in the UK, Luxembourg and Cyprus,
where we have already seen that it seems that most of the ultimate beneficial owners are located.
But we also see that in those jurisdictions you have a quite well developed professional services
sector. In the debates, you often hear that it is primarily law and accounting firms that are active
in the intermediation but, if you look at the data from the Panama Papers, you can see that it is
also some of the other actors, such as trust companies and financial institutions. Since they are
not located in the EU – and we come back to this throughout the presentation – it is hard to
capture many of these intermediaries.

Looking in more detail, who are these intermediaries who are brought in, especially in the
advice part of the whole process which I outlined before? You can see that Mossack Fonseca
basically was responsible for about a tenth of the entities being brought in, namely either
companies that are entities that are being held on the shelf and sold to them, or own
representation in different countries. Then there is another group of trusts and fiduciaries. It
might be that they are not directly linked to the ultimate beneficial owner, but for instance they
set up more complicated structures and then they do not cover certain jurisdictions. We have
already seen that Mossack Fonseca is specialised in just three jurisdictions.

Then there are also the support services – basically what the trusts are executing, the
management and nominee services and so on – and a large group of accountants, tax advisors
and lawyers, which make up about 30% of the intermediary entities, and then there are the
financial institutions. The majority are banks, but this also includes insurers and asset managers,
and for about 70% especially the smaller intermediaries, we have not been able to define what
kind of intermediaries they are.

A final point on this slide is the big four. We also looked at the role of the biggest accounting
firms. There we can see that their role, at least in the Panama Papers, was relatively marginal
with just 0.15% of the intermediated entities. It seems also in some other leaks that their role is
relatively marginal. We of course do not know exactly whether this is because they used other
trust companies, but it might also be that their role is indeed relatively limited, based on some
research that has also been done on to what extent these kind of companies facilitate the
aggressive tax planning.

Moving to some individual intermediaries, in particular banks and trust companies, in our view
the banks and the trust companies have something in common, namely that they are essential
to the whole process. Every intermediary needs a bank account and also every entity needs to
be incorporated. In that sense they are essential to the process. There is of course the question
of how can we touch them because they are not necessarily located in the EU. For the banks
there is an important element there because we have the anti-money laundering and counter-
financing of terrorism legislation, which has already forced banks across the globe to identify
their clients, meaning that they need to know the beneficial owner as well as the origin of the
fund. Over time this approach has been radically expanded and deepened. It really started as
anti-money laundering and later on also included the counter financing of terrorism, which of
course also provides over time the possibility to broaden the scope further and maybe also to
include tax evasion and tax avoidance, which we are also discussing today.

I will just make some important points because of the time. The part of the AML, also besides
expanding it, would also be important to look at the current implementation and enforcement,
both at bank level and jurisdiction level. Based on the different reports from parties like
Berenberg on the different reports as well as from different banks, for instance, but also other
parties, we see that there is a serious issue with compliance with anti-money laundering
legislation, which, in practice, means for instance that they apply normal due diligence so less
stringent checks than should be the case, as well as not keeping the information up to date. For
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instance, you could then potentially have a legitimate party opening the account and then
transferring it to another party which is not legitimate. I think that it is very important to improve
that compliance and make sure that it is enforced.

Another key weakness of the current regime is that parties like banks can delegate the due
diligence to other parties – for instance Mossack Fonseca was also doing some of the due
diligence – and of course they then need to make sure that it is as well enforced as it would be
in the bank. You can see that this is not always the case, at least not it seems in the case of the
Panama Papers. We now see that a bank account is essential, but in order to keep the system
closed, we also need to ensure in order that this will remain the case. There is now a
development of virtual currencies which are more and more being used in the normal economy,
so this would potentially be a way to circumvent having a bank account, as well the fact that in
some case it seems that third-party accounts of lawyers and notaries have been used in order to
provide the accounts necessary for the offshore entities. So this is another potential way to
circumvent the legislation. In the discussion we can go into this more deeply if anyone would
like to do so.

Another essential aspect is the trust companies. Mossack Fonseca was a law firm but also had
a licence to operate as a trust company, so was able to incorporate entities in multiple
jurisdictions, as we have already seen. So we see that these trust companies have different
shapes depending primarily on the size. The bigger they are, the more services they deliver in-
house and the less they use other kinds of service providers, and in general the smaller they are,
the more likely they are to focus on private individuals than on companies. The main issue with
the trust companies from a policy point of view is that that they are mostly located outside the
EU and in the offshore jurisdictions so are relatively hard to target for European policymakers,
although they are also covered by the AML/CFT requirements.

To conclude, the last party would be the public authorities. There are clear benefits for offshore
jurisdictions to be involved in these kinds of schemes, in particular such as the development of
a professional service sector, as well as more visits to countries, meaning gains in hospitality
and transportation. There I would just also highlight the fact that the problem with taxation is
that in these offshore jurisdictions often the entities are not required to pay any tax. They do not
employ anyone and also their corporate income tax and other tax are usually for foreign
activities that are being conducted by these entities, usually at a zero rate which means that
these jurisdictions do not really need to collect information on these entities because of course
they do not make any charge based on that information, whereas of course the onshore
jurisdictions would potentially like to have this information where tax is evaded. But the
ultimate beneficial owner is less likely to give it because they also aware that the offshore
jurisdiction does not have this information.

If there are any questions, please raise them during the discussion. I will just show the final
slide showing the policy recommendations. These have already come up a bit in the discussion.
The first point is to ask what we can do here in the EU in order to encourage the intermediaries
and advisors to combat money laundering, tax avoidance and tax evasion. This can range from
soft law – such as ethical codes, as well as ethical behavioural training during the educational
programmes – to hard law on different legislators. Ian will discuss that in more depth
afterwards.

So looking at the different intermediaries and advisors, we see that the most can be done on the
essential intermediaries, being the trust companies and the banks, trying to increase the scope
of the AML/CFT requirements, as well as improving the enforcement and implementation. At
the moment most of this activity takes place in the shadows so more transparency and automatic
exchange of information would also be of great value to combat these kinds of activities.
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Chair. – Thank you Mr de Groen; we will definitely come back with questions. But now let us
listen to the study that is going to be presented by Dr Ian Roxan from the London School of
Economics (LSE). The Panama Papers have highlighted the role that professionals and other
intermediaries, working particularly in countries such as Luxembourg and the UK, play in the
creation and operation of offshore firms in jurisdictions such as the BVI and Panama.

This second study by Dr Roxan focuses on advisers analysing and assessing the rules on
independence and responsibility that apply to the different professional advisers and
intermediaries in a range of European and other countries. We also look forward to your policy
recommendations to strengthen our rules and to make sure that we are indeed more effective in
combating tax evasion, tax avoidance and money laundering. The text of the study is available
on the PANA website. Dr Ian Roxan, you now have the floor.

1-006-0000

Ian Roxan, London School of Economics (LSE). – I very much appreciate the opportunity that
the committee has given us to work on this study and to present it. I would also very much like
to thank the Policy Department of the European Parliament for their support and of course I
absolutely have to thank the wonderful work and collaboration of my co-authors Saipriya
Kamath in the accounting department at LSE, and Willem Pieter de Groen at CEPS who you
have just heard from.

The version of the slides, that I am using is slightly simplified from the version that was
provided for translation, but I am sure you can follow it. There are quite a few slides so I will
just focus on those which are most pertinent.

Our work was done through a series of case studies. We looked at a group of countries including
four EU Member States – the UK, Germany, Luxembourg and Cyprus – two jurisdictions,
Switzerland and the British Virgin Islands, which one might describe as tax havens, and to a
limited extent we included the United States of America because it has some interesting
alternative regimes which are worth learning from.

So this is perhaps the less interesting side of the study because we are concerned with rules
rather than the excitement of what has actually been going on in the Panama Papers. We are
concerned with the rules that apply to professional intermediaries: accountants, that is the sort
of professional accountants who typically act as auditors; lawyers of various sorts, which
although we have not looked closely at notaries, can include notaries; and tax advisors, which
is a group which is not very well defined because the definitions vary between countries, as we
will see. And a key issue which comes up is really trying to understand the obligations that
these intermediaries have, both professionally and legally, to their clients, and in the wider
public interest.

Behind this study, as we see it, lies the concept of independence of auditors. Auditors are hired
to act on behalf of the shareholders of the company, but they are paid by the company itself. So
it is important that they act independently of the executive of the company in evaluating it. That
sort of independence from their client is something which is unique to auditors. It is not
something that we find with the other professionals. It has been strengthened in the last year by
Directive 2014/56/EU, which prohibits the provision of services such as tax advising to the
audit client and to related entities in the EU, but this is a concept which is quite distinct from
that which applies to other professionals.

Our first task was to understand what we mean by independence and responsibility for other
professionals. The key elements of independence for these other professionals really boil down
to the avoidance of conflicts of interest and maintaining financial independence from third
parties: so it is essentially ways of ensuring that they are acting in the interests of their client.
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In the case of lawyers and other legal professionals there is the further aspect which comes from
the concept of legal professional privilege or legal professional secrecy depending on the
jurisdiction that we are looking at. The independence is the independence to ensure they are
able to act in the interests of their client, and the element of responsibility is that responsibility
to their client, one of the key elements of which is confidentiality, and this confidentiality is
common to all the professions, though lawyers have this special element of it in the form of
legal professional secrecy. The other side of responsibility is that the professionals must act
with competence, with integrity and indeed within the law.

What we have found is that these are common principles to the professions but the details of
how they are expressed vary much between professions and between countries, and indeed
between professions within countries. But in the course of our analysis, one thing that that we
discovered which has led to some quite profound possibilities for reform, is an alternative view
that tax lawyers had held at certain times – that certainly was quite common in the United States
in the 1950s – the idea that that tax lawyers have a role to help their clients fulfil their civic duty
to determine their tax obligations accurately. Under this idea, tax lawyers are not merely
advocates for their clients, for the position of their clients, but also in a sense trustees to assist
their clients in complying with the law and with the purpose of the law. So part of their role in
that view is to protect the integrity of the legal system. They are in a sense a gatekeeper for the
tax system. And the question that immediately comes to mind is: is this a role which is which
is feasible to achieve?

This is a role where the advisor is not acting as a whistle-blower, the advisor is not acting on
behalf of the state, but the advisor is in a position for instance to withhold services that the
advisor considers breaches this monitoring function.

Is this feasible? We see an element of it in a US requirement, Circular 230, that I will come
back to, which has said at times that certain tax opinions may only be issued if they conclude
that a transaction is more likely than not to succeed if challenged, in other words, the tax advisor
has to have quite a strong level of conviction that the tax shelter plan will in fact work legally.
More recently, the Chartered Institute of Taxation (CIOT) in the UK has adopted a code for
professional conduct in relation to taxation which governs tax advisors. The CIOT is a voluntary
body for tax advisors in the UK and, as requested by the UK Government, they have adopted a
standard on advising on tax planning that requires members not to promote tax planning to
achieve results contrary to the clear intention of Parliament or that are highly artificial or highly
contrived, seeking to exploit shortcomings in the law.

While this may sound quite a dramatic test, they are satisfied that it will not affect the vast
majority of tax advice and that it will not override legal privilege or the requirements of
statutory or professional regulation. This is saying that they are happy that UK tax advisors
normally behave well within the ambit of legal requirements, but that it is quite appropriate that
tax advisors should restrain themselves from abusive types of planning.

When we come to abusive elements, it is important to look at the other element of control which
comes through the anti-money laundering legislation. The current directive in the EU is the
Third AML Directive. The Fourth AML Directive is due to come into effect from next month.
Both of them are based on recommendations of the Financial Action Task Force (FATF), the
administration of which is provided by the OECD, so these are international recommendations,
and all of the countries in our case studies, including the apparent tax havens, have signed up
to these recommendations.

It is worth taking a look at exactly what we mean by money laundering because it is a rather
more subtle concept then we are always aware of. There are three elements to it. There is
criminal activity that takes place from which property is derived, and the money laundering is
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some sort of action either to conceal this property, or to conceal its origin, or to conceal the
criminal activity which lies behind it, so that is quite a broad definition. But one key element
of that is this idea of criminal activity and the European Union has adopted the option in the
recommendations to define this in terms of serious crime, that is crimes with a maximum
penalty of at least one year in prison or a minimum penalty of at least six months in prison
where minimum penalties exist. In a number of countries our research showed that crimes of
tax evasion fall within this category.

Following the 2012 FATF recommendations, the Fourth AML Directive in the EU will
explicitly include tax crimes that meet this threshold within the definition of what are called
‘predicate offences’, the offences that constitute a basis for criminal activity.

There is, however, an important caveat to put about the nature of tax crime. What are the sort
of offences that are typically tax crimes and how can they affect the sort of transactions that
Willem Pieter has explained already today? Tax evasion is normally about the evasion of
domestic taxes. Tax evasion in a country will normally be the offence of evading payment of
taxes in that country. Therefore, it is far from clear that evading taxes in another country will
fall within the ambit of money laundering, despite the fact that the directives, for example, say
that criminal activity includes criminal activity in another country. But it still has to fall within
the definition of the offence. Indeed, this is a tighter definition of what foreign activity can fall
within criminal activity than the FATF recommendations require because they offer a dual
criminality test which is that criminal activity in another country is activity that would be
criminal both in the other country and in the country applying money-laundering rules. So this
issue of tax crime as a predicate offence for money laundering in the case of offshore activity
is an important one which I will come back to in our recommendations.

The EU directives impose obligations with regard to money-laundering offences on these
professionals, auditors, accountants, and legal professionals and tax advisors. Strictly speaking
legal professionals are only included when they are engaged in transactions concerning property
but the reference to tax advisors, it seems from the wording of the directives and their
preambles, can include legal professionals offering tax advice.

The requirements are first of all to perform due diligence with regard to their customers, to
know the true identity of their customers and beneficial owners behind them, and also to report
suspicions of criminal activity, of these predicate offences, without disclosing that report to
their client. There is an exclusion for cases where legal professional secrecy applies, but there
is an exclusion from that if it arises because of involvement of the lawyer in supporting the
criminal activity. An important addition in the Fourth Directive is that entities will be required
to keep records of their beneficial ownership and that will be available to professionals engaged
in their due diligence requirements.

It will be seen that these requirements, while important, have the potential to conflict with the
elements of, particularly, responsibility and also independence, for these professionals that I
have outlined. Clearly the obligation to report suspicions without its disclosure to the client can
potentially conflict with the responsibility to act in the client’s interests and that conflict is the
sort of conflict of interest against which the independence of professionals provides. But of
course the codes of conduct that actually apply to these professionals have all been written
carefully to integrate the money-laundering regulations, so that itself is not a significant
concern.

Let me look quickly at the professions that we have examined. The accounting profession, like
the others, is mostly self-regulated. In most countries the regulatory bodies have guidelines for
conduct, with supervisory bodies created to investigate breaches. The requirements are,
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however, weaker in tax haven countries and indeed the existence of self-regulatory bodies is
somewhat more novel in some of these jurisdictions.

In most countries accountants as such are permitted to provide tax advice, subject to the
restrictions on those who are acting as auditors. In the UK anyone can call themselves an
accountant, but there are particular accounting bodies which offer professional qualifications.
A few other points of note about individual countries. In Germany, auditors are currently
allowed to provide tax advice but presumably that is being amended in line with the new
directive. Luxembourg, of course, is also, if I may say that, well known as a tax haven. It has
relatively few requirements regarding independence and responsibility; indeed tax planning and
compliance are at the core of services that accountants provide there, and although bank secrecy
has effectively been eliminated, there is still an interest in protecting secrecy – as we can see
from the actions against whistle-blowers in regard to the Luxleaks documents, which have
provided considerable interest to tax experts like myself.

Cyprus, as Willem Pieter noted, is also a centre for investment in other countries, particularly
countries of the former Soviet Union thanks to its network of tax treaties. Its accountants and
auditors can provide trust and company services to third parties. It has the interesting provision
that the tax returns of companies must overtly be based on their audited financial statements,
which provides an important linkage.

In Switzerland accounting firms are known for marketing tax schemes, heavily promoting
Switzerland as a location, and they have devised this concept of ‘tax-efficient supply chain
management’, a procedure that can reduce effective tax rates from 35% to less than 15%, as we
can see in this document from one of the Big Four, the two elements highlighted in red. One
says: ‘We also help you address your global tax controversy enforcement and disclosure needs.
With the integrated approach of our tax-efficient supply chain practice we can often unlock
benefits that would not have been possible if such integration had not been present from the
beginning’.

The British Virgin Islands are also highly favoured as a tax haven, as we have seen from the
Panama Papers. There you can set up an offshore company in two to three days. There is still
no regulated auditing or accounting profession. There is an act that has been proposed two years
ago, but it is yet to be to be passed.

So those are a few of the highlights of things that that we have seen. Let me pass on to the
enforcement of these rules on the professionals.

First of all – yes, I’m sorry, I should note the tax advisors. The profession of tax advisor is not
necessarily a separately defined profession. There are a few countries such as Germany, which
has a separately defined tax advisor profession. There are other countries such as the UK where
there is a self-regulating voluntary body of tax advisors, but those bodies will have no statutory
regulation although they may have codes of conduct of their own.

Whether we are talking about voluntary tax advisor professions or about legally regulated
accountants or lawyers, typically these professions have a self-regulatory professional body that
enforces their conduct requirements. The range of sanctions can go from reprimands and fines
to suspension or expulsion, in some countries in the case of Germany for lawyers, and in the
case of Luxembourg, there is a maximum fine that these bodies can impose.

How effective are these regulating bodies, these enforcement bodies? Unfortunately, we know
relatively little about that. There is relatively little information on their enforcement,
particularly regarding tax advice. For accountants we see that there are significant enforcement
penalties imposed in the UK. On the other hand, there are no domestic regulatory bodies in the



12 02-05-2017

British Virgin Islands where they rely on international accounting bodies. Similarly among
lawyers we found significant enforcement activity in the UK. For most other countries we could
find no detailed information. There is self-regulation provided at the other extreme in the British
Virgin Islands. Provision has been made in legislation for disciplinary bodies for lawyers, two
of them. Neither of them have yet been set up despite the adoption of the legislation two years
ago.

The Financial Services Commission does some regulation through money laundering
legislation. It imposed a fine of USD 400 000 on Mossack Fonseca in 2016, which sounds quite
large until you think about the amount of money that was processed through their transactions.
Similarly with tax advisors, again we managed to find information from the UK about some
active regulation even in a voluntary profession. In 2015 there were 54 complaints, which does
not sound all that many. They resulted in two censures, one suspension and only one expulsion,
so an active but perhaps not overactive body.

However, a more interesting prospect comes from the fact that we also find the regulation of
tax advice through elements of tax law. Once again, the UK has some regimes which are in the
forefront. They are not unique to the UK. A number of other countries have similar regimes,
but they are particularly well developed in the UK with the wonderful acronyms DOTAS and
POTAS. DOTAS stands for Disclosure of tax avoidance schemes. So professionals who
promote a tax planning scheme to taxpayers which falls within one of a set of hallmarks as they
are known, that falls within a set of appropriate characteristics, have to report the scheme to the
tax authority. Then taxpayers who use the scheme have to report the number that it was given
on its disclosure on their tax return. There is a space on the tax return where you fill in the
number of any reported tax avoidance schemes that you have used. Professionals who fail to
fulfil their obligations under this regime face a number of possible penalties of up to GBP 1
million, so EUR 1.18 million. Public identification as a monitored promoter and in certain
circumstances information collection powers of the tax authority may be enhanced.

A new element of this is the POTAS regime that tax professionals who consistently fail to apply
with their DOTAS requirements risk being labelled as Promoters of tax avoidance schemes,
which is a public designation, and it is expected that a few of these designations will be given
and that the deterrent element of it should be sufficient.

Another recent regime provides that professionals who help others evade UK tax in relation to
offshore income or assets face fines of up to 100% of the tax that they helped to evade. That is
not 100% of their fees: that is 100% of the taxpayer’s liability.

Have these had an impact? Well the chairman of one wealth management firm has said that
most advisors have already distanced themselves as far as possible from such activities, but the
HMRC’s threat to go after them and people who give enable tax avoidance schemes will give
pause for thought. Indeed I was speaking to a tax lawyer only last week who suggested that
major firms are becoming very concerned about giving any tax advice at all because of the risks
of liability that they are incurring, and are having to think twice about how they can give any
advice that might look like tax planning. So the deterrence effect of these regimes, particularly
on lawyers who are concerned about legal niceties, can be quite significant.

There is also new proposed legislation in the UK Criminal Finances Bill to provide liability on
firms whose members provide advice. It is rather complicated and as the bill is not currently
proceeding due to the dissolution of Parliament I will leave that for further consideration.

In the US there is also a regime called Circular 230 which I mentioned before, which regulates
all agents, regardless of their professional status, who represent taxpayers before the Internal
Revenue Service (IRS) and in some cases requires that if they do not have a professional status
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they must sit an exam set by the IRS. It has requirements of independence, that practitioners
must avoid conflicts of interest between their clients, a typical conflict of interest rule, but also
that former IRS employees must not represent a person within two years after leaving the
relevant part of the IRS service, and in terms of responsibility that a practitioner must not act
on a tax return or a claim for a refund if the tax practitioner knows that it is in some sense
unreasonable. And also that they must not give advice that relies on the fact that they consider
in the circumstances an audit by the IRS is unlikely.

The circular also used to cover certain opinions which were known as ‘covered tax opinions’,
basically requiring them to be reasonably accurate and complete. Unfortunately they had some
trouble with the definition of what fell within it and professionals were concerned that it was
not workable, so it has been currently withdrawn, but it is still an idea that is worth thinking
about. There is an enforcement body that can set significant penalties.

Now let me draw you to our conclusions. We found similar rules in all countries, although there
are significant differences in detail, but there is a problem with coordination between these
rules, particularly where accumulated services are being provided by multi-functional
professional firms in different countries. Our conclusion is that what is needed is a common
core of tax advice standards for all intermediaries, regardless of the regulated profession that
they may be members of, something that can balance public interest with the need for
independence from tax advisors and independence from the tax authority.

So we have looked at three models. One is the US Circular 230 which is good for providing
rules of conduct for all tax professionals but raises some element of a conflict-of-interest risk
given that the rules are operated by the tax authority which can limit their credibility and limit
the independence of tax professionals, but it is specialised for tax. The German approach is to
have a separate regulated tax advisory profession which can sit on top of the other related
professions, which preserves independence but risks not including all professionals. The UK
approach has a voluntary profession, which can include lawyers and accountants but does have
a code of conduct, which is specialised for tax advisors and as we have seen has some elements
that try to balance public interest and the interests of clients and advisors.

So our recommendation is for an EU-level framework similar to the first and third that would
operate as a recommendation for the implementation of best practice standards. It would focus
on professionals who are giving advice or implementing potentially abusive structures on the
basis of criteria such as those used in tax disclosure regimes or the US former ‘covered opinion’
rules. It would strengthen the credibility of the rules and enforcement through having separate
independent self-regulators for professionals instead of using the professionals’ representative
body, which is a step that has been taken for lawyers in the UK and Cyprus and some other
countries.

We think that actual legislation at the Union level would be difficult given the Member State
differences, but that a best practice framework supported by a peer-review evaluation
mechanism would be valuable. The object is to balance trying to provide a regime that will
encourage compliance by not putting excessively high demands with having the stringency to
encourage compliance where necessary.

We have a number of other proposals. One is to require the disclosure of tax avoidance schemes
following the model of other countries which the Commission is already consulting on, and to
strengthen good governance requirements which could include, in particular, improving
transparency and confirming that foreign tax evasion will in fact count as a tax crime and, in
particular, ensuring that tax evasion is recognised as a crime even in tax havens that may not be
imposing tax requirements themselves.



14 02-05-2017

Understanding the nature of independence and responsibility for these tax professionals has
proven to be quite a challenge, but we think that with a sufficiently deep understanding of the
relationship between the importance of independence for advisors for their clients and the
public interest, valuable improvements can be made.

1-007-0000

Chair. – Thank you very much, Dr Roxan. Without further ado I will open the floor to Members
and in particular to the co-rapporteurs who will speak first. Mr Kofod, you have the floor.

1-008-0000

Jeppe Kofod (S&D). – Thank you for the presentation, it was very comprehensive and I look
forward to digging down into the details of the studies and looking more carefully at this.

I would like to start with the last presentation. There are very important recommendations for
us here. You mentioned that you want to see whether we could develop an EU framework for
compulsory common ethical standards for tax advisers. What crucial elements do you think we
need to have in that framework, can you elaborate on that? Also, I think very importantly, you
state as policy recommendations that it should be an offence for professionals to assist in tax
evasion and that this should also be extended to the level of professional firms. I agree with
that, so what obstacles do you see in that regard? I think it is very important.

And then on the first presentation, the role of advisers and intermediaries, again I think the
question for me will be how the onshore jurisdictions, like many of us here, should increase the
pressure and what measures we should take. Could you suggest what kind of anti-money
laundering standards we should use, coming out of this study? That would be interesting for
me.

1-009-0000

Ian Roxan, London School of Economics (LSE). – If I can answer my questions first. On the
framework for a code of conduct the essential element is simply good behaviour. The tax
advisers clearly should not be advising on evasion, that ought to be self-evident, but also not
advising on schemes that qualify as abusive. So we are developing – and this has been
developed through recent directives from the EU – this distinction between avoidance, some of
which may be unsuccessful, and abusive avoidance, avoidance which clearly goes beyond
accepted standards, which clearly is going beyond what was intended by the legislator.

We already have some definitions of that, and it is certainly worth looking at coming up with
something that elaborates that, but I think the reason we suggest a framework is because the
standard has to reflect the situations in different Member States. So what is important is to
provide a framework which sets the minimum sort of requirements that Member States should
be looking at in developing some nationally appropriate measures.

The second question was about obstacles to extension of liability to firms. The principal
obstacle is that it is somewhat difficult to define, and it is important that the penalties should be
coordinated with the penalties related to the taxpayer, so the UK proposed legislation has three
elements. There has to be a tax offence by a taxpayer; there has to be facilitation of that offence
by a tax adviser; and there has to be a firm, which that adviser is a member of, that either had
inadequate measures to prevent that or failed to use them. So there is an excuse that firms have:
that they had measures that ought to have prevented this, or that there was a good reason for
them not to have measures, essentially that the firm was too small to adopt those measures.

1-010-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – I think
regarding AML there are several options there. I think, based on our work, you can make a
distinction between banks and all the other types of advisors and intermediaries. I think the
main problem with most of the advisors – and you already see the European AML goes beyond
the recommendations given by the FATF – is enforcement. The enforcement, the supervisory
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action, the follow-up, maybe penalties, should be elaborated more than is currently the case.
Looking at the banks, enforcement is a problem too – enforcement primarily on reporting,
because most of these are obliged to report suspicious transactions.

Turning to the banks, I think there too supervisors should really be encouraged to do more on
ensuring that there is a good enforcement and empowering the FIUs that follow up on the
reports that they receive from the different intermediaries. The final one I would like to mention
as well is correspondent banking. In the presentation I highlighted the role of banks as being a
provider of bank accounts but also involved as making transactions –payment transactions,
transfers, with the offshore restrictions where some of the banks are located as well. This is
another route especially to enhance the pressure on these jurisdictions to cooperate with, for
instance, EU initiatives.

1-011-0000

Luděk Niedermayer (PPE). – Thank you very much. These were very heavy presentations
with a lot of technical details but let me take at least some points where I have seen problems.
The first, by Pieter de Groen, concerns the banks, so continuing with what you have just said I
am taking from your presentation that you believe that enforcement of ‘know your customer’
is not sufficient. But there are also two other things that we were debating to some extent. One
is whether the limits that are set up to identify the beneficial owners are sufficient, if the
threshold of the percentage of ownership is not too high and things like that. I would like to
hear your comments. Also what was interesting to hear was that you see problems with the third
party accounts, so how to tackle the issue where an account is opened in the name a lawyer but
it is used for customer payments.

What was also interesting was that you mentioned that Mossack Fonseca had a licence to set
up trusts in various quite interesting jurisdictions, so I wonder if you have some insight as to
what extent they were complying with their obligations, because I believe there must be some
obligations for people setting up trusts.

For Professor Roxan, I have two questions. First, you have mentioned that part of certain US
regulations is the test which requires one to go forward only with such tax arrangements that
have a higher likelihood of passing through than failing vis-a-vis the tax authorities. So I wonder
if this relatively fragile test – because we are talking about assessment of say 51% versus 49%
– is sufficient and if it actually leads to reasonable behaviour on the part of tax advisers.

Second, from your side I understand that there is a huge difference between how a certain
regulation is actually set up in the UK, how the UK is very strict, compared to the British Virgin
Islands where they are not actually implementing this, or hardly at all. So what is the outcome
on the behaviour of the clients that are not the most honest people, that are really looking for
some options for how to twist around taxation and things like that?

1-012-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – On ‘know
your customer’ (KYC), I think what happens in most cases is that AML is a risk-based
approach, so you have normal due diligence and enhanced due diligence, for instance for
politically exposed persons, and in most cases the lower regime is used in circumstances where
enhanced due diligence should be applied. I think that, already within the current framework,
if that was better applied a lot would be captured.

As regards ownership, I think for the moment it is not that much of an issue because there is
not such a requirement. I think you mentioned the registry of beneficial owners where they put
the threshold at something like 20%, if I am not mistaken, which needs to be disclosed, and if
you are below that threshold you do not need to disclose. Of course it is likely that we will see,
at the moment when such legislation is imposed, that there will be some people coming up with
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having six different owners instead of five, or one owner and it is changing into six, so these
thresholds might create loopholes for new structures to be created.

To be honest, I do not know exactly how the third party accounts in all the different jurisdictions
work out and to what extent there is supervision. It is more likely, as Ian already discussed
concerning lawyers, very differently legislated across countries, so to what extent you are
allowed to use third party accounts for different activities might be different as well. I think that
is something for further study, as well as to what extent Mossack Fonseca complied with the
legislation regarding trust companies and fiduciaries in BVI, Panama, as well as the Seychelles.
I think there are certain legal actions but I am not aware if they are in the process of being
prosecuted or not.

1-013-0000

Ian Roxan, London School of Economics (LSE). – I understand your concern about the fragility
of the US test, but the contrast is that, before this rule came in, there were advisers giving
opinions – favourable opinions – where they asserted the likelihood of success was 25 or 33%,
so it is a significant improvement.

As regards the role of the BVI, I think that the standards in the UK mean that UK professionals
will normally avoid getting involved in dubious structures, though I am sure there are some
who prefer to claim to be washing their hands. That is the reason why a code of conduct is
valuable in setting a flag of what the appropriate conduct is. But once we are talking about
evasion we are talking about people who are willing to cut corners on the law, so that is always
a concern and it is important to reinforce the underlying standards.

1-014-0000

Chair. – Now it is my turn, on behalf of the S&D Group. I would like to ask you what you say
to those who say that, due to professional secrecy, mandatory reporting of tax schemes to
national authorities should not be admissible. Also what do you say about revolving doors and
their compatibility with the independence that some of the professionals who work as
intermediaries enjoy?

I come from Portugal, and we have just found out that legislation has been in place since 2009
to communicate tax schemes that could be aggressive, but that legislation does not provide for
any meaningful deterrents; just some small sanctions – fines – if there is no communication, no
monetary action by the tax authorities. The minister and the secretary of state who passed that
legislation are now both working as promoters in the sector – one running a bank and the other
an adviser to Ernst & Young!

1-015-0000

Ian Roxan, London School of Economics (LSE). – To start with the revolving doors: I am
somewhat in two minds about them because interchange between practitioners and the tax
authorities is valuable for the tax authority to understand how tax practice is working, so I would
not exclude them.

But the sort of rules that exist, that we found in the US, for example, requiring some period of
time, some gap, to reduce that value, is important. It is certainly important that, if you have a
disclosure scheme, the tax authority be serious about it, because the great value of it for the tax
authority is to learn about these schemes early enough to shut them down with legislation before
the promoters of the schemes can get value out of them.

In terms of secrecy, this is very often about disclosure of schemes when they are first put to
market and not when they are being used by individual clients, so it is the creation of the
schemes which is being disclosed. The individual clients are disclosing their involvement
themselves.
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1-016-0000

Bernd Lucke (ECR). – My question is directed mainly to Mr de Groen, who gave us a lot of
information about beneficial owners, including various statistics that were extremely
interesting. To summarise, as far as you have been able to establish, 60% of the identified
beneficial owners are from South East Asia, while 8% are from the EU and 2% from the USA.

My first question is this: the percentages refer, I presume, to numbers of people whom you were
able to identify, rather than shares of the capital involved. Can you also do a breakdown by
capital flows and, if so, can you tell me what the percentages would be then? Specific regions
might well show up much more prominently in such a breakdown than they do in the headcount-
based analysis.

My second question is picking up on your point about the various reasons why people have
recourse to offshore structures. You gave the example of owners attempting to shield assets,
possibly from an ex-wife, as well as money laundering and schemes to hide the proceeds of
crime.

What I am thinking is that these very different purposes must require different legal structures.
If I want to hide money from my wife, I will probably have to make arrangements that are not
the same as those I would need for money laundering. Very many more transactions may be
needed in order to launder money, passing it through a series of obscure companies until it
comes out nice and clean, whereas hiding money may just mean very discreetly stashing it
somewhere it will not be noticed.

So my question is this: is it possible, where we see a network of companies using offshore
structures of some kind, to draw conclusions about the purpose of the network from its legal
form?  In other words, can we try to deduce more about the motives, which you merely touched
on and which are probably not evident from the data as such – though you might care to
speculate further there – by looking at how particular companies or groups of companies are
structured?

1-017-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – I think this
is one of the main issues we are encountering in our analysis: that we have information only on
the number of entities and not on what is happening inside the entities. It might be known that
the ICIJ got a lot of documents on all these different entities but only disclosed a database in
which we have information on the entity itself, but only the name, as well as the address and
the intermediary involved, the shareholders involved and the directors.

That is the information we had to work with. So we cannot say much about the activity inside
the entities, but based on analysis we have had to focus on the number, unfortunately. That is
also why we made a distinction at the beginning. We see that the number of entities is going
down, but that does not necessarily mean that the activity is going down.
Structures and motives. It is more that the qualitative part of this exercise came chiefly from
the report that the ICIJ and other involved parties have been drafting after the Panama papers
were leaked. I think it is a very interesting idea and to some extent maybe we are able with
some data technology to do it, but we also have to take into account that especially in the
complicated structures that you described which would likely be more involved with, for
instance, money laundering and the hiding of assets.

It seems that the Panama Papers only reveal part of the entire structure, so we do not necessarily
see everything and maybe just one entity in the chain. We could maybe get some very rough
estimations, but I think it will be very difficult to get more precise estimations. Maybe it is
possible, but it will be very challenging.
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1-018-0000

IN THE CHAIR: FABIO DE MASI
Vice-Chair of the Committee of Inquiry into Money Laundering, Tax Avoidance and

Tax Evasion

1-019-0000

Chair. – There is a change here. Welcome, everybody. Yesterday was International Labour
Day, and in respect of the working time of our interpreters and everybody else we have to make
up a little bit of time. So I would like to ask speakers and those asking and answering questions
to be as concise as possible.

1-020-0000

Louis Michel (ALDE). – I cannot promise to be as concise as you might like, because I am
somewhat fed up with being concise and then having to listen to lengthy digressions and lengthy
explanations, with no opportunity to ask the questions I want to ask.

My first question is this: in a nutshell, what do you think of the requirement that banks, lawyers
and supervisory authorities should keep a public register of persons who exercise a significant
degree of control within companies or organisations – that is to say, apart from their
shareholders? The idea is that it should be different from the register of shareholders and should
show more clearly the ultimate beneficial owners of a given company. Obviously it should be
available for members of the public to check and consult.

I have a second question. The Fourth Anti-Money-Laundering Directive provides for the
establishment of a central register of beneficial ownership of companies and trusts. The Member
States had until June 2016 to make the necessary provisions in their national legislation for the
transposition of this stipulation. I should like to know where we are with the ratification process,
bearing in mind that, as you know, the rules on companies, institutional governance and
financial services vary considerably from country to country.

I want to conclude with two considerations for my colleagues, and they are of a political nature.
There should, I think, be a debate in our committee today, albeit a swift one, about the strategy
we are going to adopt on this matter of the Panama Papers. We have a choice. On the one hand,
we can come out of this committee with an ambitious plan based on strong recommendations
for – and I would tend to agree with the second speaker here – a strong, detailed and binding
best-practice framework, placing obligations on the Member States. It is obviously up to us to
put the challenge of such a reform project and such recommendations to the Member States.
We must include ourselves when we talk about the Member States and, most importantly, public
opinion must recognise who in Europe wants what in relation to this question, which is, after
all, an extremely serious one. On the other hand – and there is another option – we need to
establish who is in favour of continuing to advocate the incremental approach: improving
collaboration and cooperation, improving advocacy, denouncing abuses more effectively, but
ultimately a policy that is more about high-sound words than actual progress.
I would like to see the matter settled. I would really like us to have this policy debate to
determine how we intend to proceed.

1-021-0000

Ian Roxan, London School of Economics (LSE). – The second question was about the
implementation of the Money Laundering Directive. The Fourth Anti-Money Laundering
Directive actually doesn’t have to be implemented until next month, so Member States have
presumably been progressing with that. Certainly it has been progressing in a number of
Member States who have been adopting legislation to implement this. And certainly the idea of
having registers of beneficial ownership will be valuable in assisting professionals in
understanding their obligations and making sure that they are not facilitating these sorts of
activities.



02-05-2017 19

1-022-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – I may be on
the register of involved persons. Of course we deal with entities, in most cases, that are outside
the jurisdiction of the EU, so in order to be effective most probably this register should also
cover these entities and the involved persons in those entities. At the same time, we also see
besides nominee shareholders, also nominee directors, so basically people that are just forming
a cover and not actually conducting the activities or directing the activities in the entities. So
this is another point that needs to be taken into account when such a register is designed.

1-023-0000

Matt Carthy (GUE/NGL). – It is, as usual, the Germans picking on the Irish! Thank you to
the speakers and to the researchers for their work and we appreciate the fact that many, or some,
of the comments proposed by our groups have been taken on board in the final study.

Just a couple of short comments in relation to the study on advisors and intermediaries. I think
first there is the issue of language: often the term ‘intermediaries’ in our view implies almost a
passive quality to a lawyer or a tax advisor, where in many cases the person we are talking
about is actually pushing a product or promoting in some cases the use of illicit financial
structure, so perhaps the terms ‘promoters’ or ‘enablers’ could be used as possible alternatives
to clarify the real work that they do. I know the term ‘promoters’ is used in legislation in Ireland
that was introduced to create a mandatory disclosure regime, and perhaps it would be a more
accurate description in the relationship we are talking about here, and I am wondering if you
have a view on that.

Regarding the policy recommendations, among other things, the study proposes further self-
regulation in independence and responsibility standards through both hard and soft law. I think
if there is a lesson we have learned from the beginning of this inquiry it is the limitations of
internal ethics codes of professional bodies in preventing enablers from promoting offshore
activity. I wonder if you came across any of these limitations in your research? I wonder if the
second speaker has any examples of best practice or positive experiences in any Member States
relating to hard law? Finally, one of the options being discussed in the Commission’s
consultation on disincentives for advisors is sanctions for non-disclosure by promoters. I
wonder if you have any views on this option?

1-024-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – Thank you
for your questions. On the intermediaries being promoted, I think we have used a very broad
definition of intermediaries, encompassing not only the advice part, as was mentioned in the
presentation, but also the creation and maintenance of the offshore structure and even
enforcement.

So in that sense promoters might just be too narrow to cover that whole process, but I understand
that, especially for that first part, if you only look at advice it might be a suggestion to consider.
I refer to Ian’s report in the independence and responsibility recommendations – and I was a
contributor to it – because in that report we elaborate much more on independent responsibility.
So it’s not the case that we are only promoting soft law for advising intermediaries.
1-025-0000

Ian Roxan, London School of Economics (LSE). – I would agree with that comment on the
scope of the term ‘intermediaries’. We are not only concerned with aggressive promoters, we
are also concerned about general standards for firms that think they are not involved in
promotion, and therefore it is valuable to use a broad term. Concerning self-regulation, part of
our recommendation is that representative bodies as such should not be doing the regulation,
but rather bodies that are devoted to regulation, and in this regard it is probably worth extending
our recommendations to pick up an idea which has just been announced, in the UK I’m afraid,
of a supervisory body for self-regulatory bodies on the money laundering side. Part of the



20 02-05-2017

element of having a standard for a code of tax conduct, with not only best practice guidelines
but also peer review, is to ensure that it is not purely a matter of self-regulation but that the
review can be not only of the terms of the code, but of the manner of its in enforcement.

So, in terms of in terms of best practice we certainly have seen, in a number of these
jurisdictions that have adopted disclosure regimes and similar regimes with appropriate
penalties, that there is a significant effect on the behaviour of advisors. One element that could
probably be strengthened is how it relates to offshore activity. The focus of national laws, as I
said with regard to the definition of tax crimes, is very much on offences against the national
revenue, which reflects an old principle of international law that countries do not enforce other
countries’ tax law. But as we move into the era of mutual assistance under the EU directives,
and under elements which are increasingly being included under the OECD regime for mutual
assistance, we need to think about how to incorporate those ideas into the conduct requirements
on tax professionals.

1-026-0000

Pascal Durand (Verts/ALE). – I have three brief questions on which I would like to hear the
speaker’s views.

The first concerns the status of intermediaries. Do you not think that if intermediaries were
deemed to be co-perpetrators in cases of fraud, and it was not just their clients who could be
penalised, that might offer a way forward in terms of prosecutions? The idea would be to
consider all intermediaries as co-perpetrators – in cases of proven fraud, of course.

My second question concerns the practices you highlighted involving cover letters, the so-called
‘opinion letters’ about these schemes, which are provided to clients and which do indeed serve
to exonerate some of those actively involved, who are deemed to be protected by these letters
concerning their intentions. Do you not think that, sooner or later, letters of this kind might be
banned?

I have a third question. There is an absence of information about residents: information ceases
to be provided to the tax authorities once a person becomes resident in, or has the passport of,
one of the countries where these schemes are in operation. Have you noticed an increase in this
phenomenon of residence and, if so, have you any proposals for resolving it, or examples of
solutions to the problem?

1-027-0000

Ian Roxan, London School of Economics (LSE). – Regarding the status of intermediaries as co-
perpetrators of fraud, it depends on what they are actually doing. In some cases they will be.
Regarding the legislation that I discussed on liability for firms, in some cases the liability for
facilitation on the individual adviser will in fact amount to aiding and abetting. It depends on
what has actually been done. But if the advice that has been provided is general and the
implementation has been done by other practitioners not directly involved, then it may be harder
to say that it is co-perpetration. This is one of the problems with the networks of advisers that
develops. It is a question of what we can actually demonstrate.

In terms of opinion letters, my hesitation would be that opinion letters are not only given about
tax matters. Opinion letters are a core element of legal structuring. There may be questions
about them in regard to many elements of legal structuring, which is probably a wider question
for the legal profession. I am not sure that a tough rule with regard to tax would necessarily be
productive because there are many transactions with a tax element which are not intended to be
abusive and where it is very important to the transaction that the parties have some sense of the
reliability of their tax advice.
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1-028-0000

Willem Pieter de Groen, Research Fellow, Centre for European Policy Studies. – There is one
question remaining regarding the number of people having dual citizenship as well as ‘money-
for-residence’ or investment for residence schemes. Whether this is increasing I am not 100%
sure. I think that in the last few years we have seen more countries that offer these kinds of
scheme, but this is just from outside observation so it needs to be checked whether this is more
and more of an issue. In the Panama Papers data set we can only see that there are certain
countries which are over-represented based on their number of citizens, as well as the fact that
some names do not appear as being from a certain country where we see that they are located.
So that is what we can say about it based just on the Panama Papers.

1-029-0000

Chair. – Thank you very much. As far as I can see, the EFDD Group and the ENF Group have
not notified any speakers for this panel. So if there are no objections from those groups, I will
then move to our last speakers on the list from the EPP Group. Mr Rosati, you have the floor.

1-030-0000

Dariusz Rosati (PPE). – I understand from what you told us that these facilitators/
intermediaries are under a dual system of external regulation and self-regulation, with
proportions differing between countries, but I also understand that this is not a very effective
system in preventing these professions from engaging in some harmful tax practices. There
have been so many cases of these practices that we can make a very critical assessment of the
working of the whole system of external regulation and self-regulation.

What is your opinion? Unfortunately, I was late, and I wasn’t able to listen to the beginning of
the presentation, but what is your opinion on imposing much stricter legal obligations on
lawyers, tax advisors and accountants to refrain, forbidding them actually to get involved in all
sorts of tax planning and to report those cases to tax authorities if they arise. Is it enforceable
in practice, and to what extent could we in such a case reconcile the need to serve the interests
of the client with the requirement to comply with the legal obligation to refrain and to report on
all attempts by their clients to reduce their tax obligation, legally or illegally?

1-031-0000

Ian Roxan, London School of Economics (LSE). – That is a very interesting and challenging
observation. I think the core comes in your reference to the concept of involvement in tax
planning, and what we mean by tax planning in in this context.

Clearly, professionals should not be involved in facilitating tax evasion. That ought to be self-
evident. The concern is that a lot of these offshore structures involve elements of evasion. Much
less clear is the extent to which onshore advisers are actively involved in the evasive elements
of those structures.

There is another concern about abusive tax planning, which is trying to manipulate tax laws in
ways that are pretty widely accepted not to be intended. Very often when people speak in
defence of that activity, they begin by saying: Yes, but it is perfectly legal. I always find that
an inappropriate response because the whole point is that they are imperfectly legal and that
relates to this concept of giving an opinion on the likelihood of effectiveness. They may or may
not be effective. They are based on a claim that the interpretation of the law that they are based
on is a valid one – which has to be proven in the fullness of time – but they are based on an
assertion of legality, and it seems to me that it is very difficult to figure out in advance where
to draw the line. This is why we favoured a recommendation of a code of conduct to essentially
say to professionals: You have to think about this and you have an obligation not to go beyond
the line, but also as a professional to consider where the line is, and to get the advice and
guidance of colleagues in your profession if you have any question or doubts about it.
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So I think it is difficult to come up with something that is enforceable with regard to all tax
planning. Whether we can do more to ensure that elements of evasion are not creeping into
multinational structures is another one where the elements of the lack of information which
Willem Pieter’s presentation has shown, and the value that comes out of the revelations from
the Panama Papers shows, how critical information is to this. So you are right to ask the
question: would such obligations be enforceable? And it’s difficult to give a very distinct
answer to that question, unfortunately.

1-032-0000

Chair. – Thank you very much. I would like to say thank you to the researchers, Dr Ian Roxan
from the London School of Economics, and Willem de Groen. I would also like to have your
consent that, if some of the political groups have targeted questions, we could send those to
you. I think there are a lot of questions remaining, for example on the role of lawyers, how we
could regulate them and where we could keep some form of exchange.

Our next researchers are already in the box, like a good British racehorse I guess. We will move
swiftly to the second panel as we are now ten minutes behind schedule, but we will make good
on that. We will be dealing with a study on ‘Assessment of the legal, political and institutional
framework on offshore practices related to tax evasion, money laundering and tax transparency
in the EU Overseas Countries and Territories (OCTs)’. We will have Professor Dr Herman
Bröring from the Groningen Centre for European Financial Services Law at the University of
Groningen. Welcome. He will be presenting the case of the OCTs of the Kingdom of the
Netherlands. Then we will have Dr Peter Clegg, Associate Professor at the University of the
West of England, Bristol, UK, who will be presenting the OCTs of the UK. Lastly, we will have
Professor Alexandre Maitrot de la Motte from the University of Paris-Est Créteil, Paris, who
will be presenting the case of the French OCTs. Welcome to you as well.

I would ask each of the speakers, if you can manage between 12 and 15 minutes, that would be
very welcome. I will spare you my introductory remarks, which also saves time, and then we
can move straight to the first presentation. May I ask Professor Bröring to take the floor first.

1-033-0000

Herman Bröring, Groningen Centre for European Financial Services Law, The Kingdom of
the Netherlands has a quasi-federal character. Its legal, political and institutional framework is
rather complicated. I guess that only 5% of the Dutch population has knowledge of this
framework, and for getting a grip on this framework, a multi-level approach can be very helpful.
The next slide presents this approach and every level corresponds with a chapter of our report.

The Kingdom of the Netherlands is a Member State of the European Union. Nevertheless,
European law is only fully applicable in the geographical European part of the kingdom. The
kingdom consists of four countries, namely the Caribbean countries of Aruba, Curaçao and Sint
Maarten and the country of the Netherlands. Please note that Annex II of the Treaty on the
Functioning of the EU (TFEU) speaks of the Netherlands Antilles, which was a country within
the kingdom and consisted of Curaçao, Sint Maarten, Bonaire, Sint Eustatius and Saba, but
since 2010 the Netherlands Antilles does not exist any more.

The current three Caribbean countries have between 50 000 and 150 000 inhabitants. Since
2010 when restructuring within the Kingdom took place, the much smaller islands of Bonaire,
Sint Eustatius and Saba have been part of the country of the Netherlands, and please note that
the country of the Netherlands has a European part as well as a Caribbean part, known as the
‘Caribbean territories’ or the ‘Dutch Caribbean’. Since the earliest beginnings of the European
Union, all the Caribbean islands – the Caribbean countries as well as the Caribbean territories
of the kingdom – have had OCT status and today they still have this status. Consequently,
European law is only fully applicable in the European part of the country of the Netherlands.
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Of course, regarding their OCT status some European law is applicable in the Caribbean
countries and territories too. I won’t go into all the details because the implications of Part Four
of the TFEU and the Overseas Association Decision are relevant for all OCTs of all Member
States, not only for the those of the Kingdom of the Netherlands.

In our report we discuss the case law of Antillean Rice Mills and Eman and Sevinger because
both cases are especially related to the Kingdom of the Netherlands. Furthermore, we would
like to emphasise the powers of the European Commission to reduce or withdraw financial aid
for OCTs. In our opinion, the legal powers of the Commission pertaining to the Overseas
Association Decision, and also those of the European Anti-Fraud Office, are very important
regarding their direct effects for economic positions and political relations.

We would like to recall the preamble to the Overseas Association Decision which stresses the
need for convergence in the OCTs with internationally agreed standards in the area of financial
services. The role of the European Commission and the European Anti-Fraud Office is
especially important where at the Kingdom level powers are weak or even lacking.

Although the Kingdom of the Netherlands officially consists of four equal countries, in practice
of course the country of the Netherlands is very dominant. This country is by far the biggest
country and has by far the most human and financial resources needed for law-making. This
means that the law of the three Caribbean countries is strongly inspired by the law of the
European Netherlands. The Dutch laws from The Hague can be seen as legal transplants into
the Caribbean. To put it briefly, most legislation of the three Caribbean countries is a previous
version of Dutch legislation, and since Dutch legislation is closely based on European law,
certainly in the field of tax evasion, money laundering and tax transparency, one could say that
the legislation of these Caribbean countries is largely based on European law, although often
an earlier version of this law. The legal situation of the three Caribbean territories of the country
of The Netherlands is quite different because these territories are governed by the Dutch
legislature in The Hague.  I will come to that later.

Correct understanding of the formal and actual legal political institutional framework of the
Kingdom of the Netherlands requires a notion of the sensitivity of the relations across the
Atlantic Ocean. Of course, the colonial time left its marks, or more precisely its scars. The
sensitivity has also to do with cultural differences and the imbalance in power between the
European Netherlands and the Caribbean countries and territories. Anyway, the governance of
the Kingdom, actually the Dutch Government in the Hague, is very reluctant to intervene in the
policy of the Caribbean countries. According to the Kingdom’s Government, infringement for
example of environmental legislation implying infringement of fundamental human rights, of
the European Convention on Human Rights, does not justify intervening in the policy of a
Caribbean country. Only when a constitutional element is at stake does the Kingdom use its
power to intervene, and a recent example is the Kingdom’s persistence in holding elections in
Curaçao which took place last Friday.

It must be recognised that the Caribbean countries of the Kingdom of the Netherlands are small-
scale societies, and in such societies it is difficult to suppress partiality and nepotism and to
avoid polarisation. The Caribbean people are aware of this, and although they complain about
the dominance of judges from the European Netherlands, most of them accept the necessity of
these impartial and independent judges for the sake of the rule of law and of stability, which
are so important for the economy and especially the tourist sector.

The Charter of the Kingdom of the Netherlands is the Kingdom’s written constitution. Article
3 identifies the powers of the Kingdom, and these powers are specific and limited to defence,
foreign affairs, citizenship of the Kingdom and nationality of ships. Other Kingdom powers are
the power to nullify a legal provision of a Caribbean country, and the power to interpose itself
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when a Caribbean country fails to fulfil its obligation. An important but vague obligation is the
duty stated by Article 43, inter alia, to consider the rules of good governance.

Regarding money laundering, tax evasion and tax transparency, the three Caribbean countries
are familiar with extensive legislation, as I said, strongly inspired by Dutch legislation from
Europe. Therefore, one can conclude that the formal legislative powers are sufficient for
fighting money-laundering and tax evasion and ensuring tax transparency.

At the same time it is no secret that in the Caribbean countries the implementation and
enforcement generally are rather weak. This is a matter of a shortage of money and human
resources and of course of prioritisation. This is a general finding. Indeed, we have the
impression that money laundering, tax evasion and tax transparency have a rather high priority.
Firstly, this is the result of the special interest of the Dutch and Kingdom Governments in the
financial situation of the Caribbean countries. As a consequence, the country of The
Netherlands promotes and takes initiatives through cooperation within the Kingdom and
between the Caribbean countries, and this cooperation is reflected, for example, by the
Kingdom act on financial supervision in Curaçao and Sint Maarten and the national ordinance
on Aruban temporary financial supervision. Both regulations establish a board of financial
supervision.

Secondly, all three Caribbean countries are familiar with a central bank supervising compliance
with the legislation aimed at combating tax evasion and money laundering and ensuring tax
transparency: the Central Bank of Aruba and the Central Bank of Curaçao and Sint Maarten.
Both Caribbean banks are working closely together with the Central Bank of the European
Netherlands. However, regarding the functioning and integrity of the Central Bank of Curaçao
and Sint Maarten, the Dutch Central Bank has to expand its supervision activities in both
countries. Furthermore, the public prosecution services cooperate closely also in financial and
tax matters.

The legal political institutional framework of the Caribbean territories of the country of the
Netherlands – Bonaire, Sint Eustatius and Saba – is quite simple. These territories are part of
this country. Consequently, their legislation on tax evasion, money laundering and tax
transparency is established by the Dutch Government in The Hague, and the implementation
and enforcement of this legislation is supervised by Dutch institutions: the Dutch Central Bank
and the National Authority of the Financial Markets.

Now I come to my key findings. As I explained we used a multi-level approach to get a grip on
the legal, political and institutional framework. On the level of the country of the Netherlands,
there are very good opportunities for exerting influence on the OCTs in the fight against
offshore practices. The territories involved, namely Bonaire, Sint Eustatius and Saba, are part
of the country of the Netherlands. They are under clear and tight control of The Hague. Their
legislation on tax evasion, money laundering and tax transparency is Dutch legislation. The vast
majority of the implementation and enforcement is a Dutch affair, too. On the level of the three
autonomous or quasi-independent Caribbean countries of the Kingdom of the Netherlands, the
possibilities for exerting influence on the OCTs in the fight against offshore practices are rather
weak. In Aruba, Curaçao and Sint Maarten the law on the books is fine. However, the law in
practice is quite different.

On the level of the Kingdom, we must conclude that the relation between the European
Netherlands and the Caribbean islands of the Kingdom of the Netherlands is ambiguous. In
particular the autonomous Caribbean countries of the Kingdom – Aruba, Curaçao and Sint
Maarten – have positions between dependency and independence, and in this in-between
situation the authorities of the European Netherlands act with great caution, I have to say.
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The formal powers of the Government of the Kingdom, dominated by the Dutch Government,
are very limited. These restrictions, combined with shortcomings in implementation and
enforcement in the Caribbean countries, are partially compensated by cooperation, often
initiated by the Dutch Government in The Hague.

Therefore, a key finding is that good governance is not guaranteed in the Caribbean countries
of the Kingdom. In our opinion, the few and soft powers of the Kingdom of the Netherlands
concerning these countries can be complemented on the level of the European Union.
Consideration should be given to the subsidy competence of the European Commission within
the framework of the Overseas Association Decision and the powers of the European Anti-
Fraud Office related to European funds for OCTs.

I would like to finish with a few remarks about the future of the Kingdom of the Netherlands.
The future is full of uncertainties and risks; especially the situation in Curaçao and St Maarten
seems to be very fragile. The vast majority of Arubans want to keep and intensify the relation
between Aruba and the Kingdom – and also with the European Union, is my impression – and
the biggest party is still an advocate of outermost region status instead of OCT status. However,
in Curaçao the population is deeply divided. Last week a small majority chose in favour of the
Kingdom but it was a really small majority. In the future, a page may be turned, because with
continuing corruption problems, Sint Maarten will draw much attention too. The French
framework could be judged as a model for the Kingdom of the Netherlands if only there was
not such a great gulf between the best ideas and the political reality. In the end, the concern for
money laundering, tax evasion and tax transparency in the overseas countries and territories of
the Kingdom of the Netherlands is an ongoing theme.

1-034-0000

Chair. – Thank you very much indeed. My Dutch colleague from the Secretariat complained
about how I pronounced Groningen. As I know the Dutch footballer, Ruud Gullit, quite well
from my childhood, I should have done better and I apologise to all the Dutch people.

The next speaker is Mr Clegg with the next presentation.

1-035-0000

Peter Clegg, Associate Professor, University of the West of England. – I just want to provide a
brief overview of the territories, as my colleague did in respect of the Dutch, both in terms of
their constitutional relationship with the United Kingdom and their economic structure, which
is very important, and to say a little about the legal, political and institutional framework, which
includes the day-to-day relations and influences that impact on the offshore financial sectors of
the territories and also the broader political and economic context that shapes the UK’s
approach, and finally, a few conclusions and recommendations.

First, an overview of the territories. There are 14 overseas territories, 12 which are associated
with the EU, but six are considered here and they are listed on the slide. Unlike the French and
the Dutch territories, each territory has a separate constitutional relationship with the United
Kingdom. They have certain similarities of course, but also important differences based on the
particular histories of the territories, for example whether they were part of regional integration
groupings or whether one territory was actually overseen by another territory. Those factors
have had an impact on the degree of constitutional freedom these territories have had. But,
fundamentally, there are certain key legislative and constitutional provisions underpinning
relations and they come wholly from the United Kingdom. So the legislation which is in place
to define the nature of the relationship is from the United Kingdom, the constitutions are enacted
by the United Kingdom, and the Governor representing the UK plays an important role. So, at
least on paper, there is apparent UK supremacy over the overseas territories. However, as we
will see a bit later on as well, the balance of power and authority are not so clear cut, in particular
because the territories have negotiated more autonomy in recent years.
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Economically, all but Montserrat are self-sufficient with relatively high GDPs per capita, but
their economies are dependent on one or two key industries and so the issue of vulnerability
and sustainability are concerns. This is an important issue to which I shall return.

In terms of the legal and political oversight of offshore finance, all the territories that we are
considering today do of course have an interest in offshore finance, although some more than
others. We are really focusing on the British Virgin Islands, which have a particular interest in
company incorporation, the Cayman Islands in banking and Bermuda in insurance and
reinsurance. There has been significant international and local action to improve the oversight
and probity of offshore financial centres, whether that is through the US Foreign Account Tax
Compliance Act or the OECD’s common reporting standards. The UK has also played a key
role, one example being in the EU Savings Tax Directive just over a decade ago, where,
basically, the Cayman Islands was reluctant to adopt it but in the end UK pressure enforced the
measure on the territory.

So there is significant action but gaps remain in the regulatory framework. From the previous
panel one issue is that the intent is there but perhaps the capacity is not. There are poor
regulatory structures, particularly around inadequate staffing, so the numbers involved and the
expertise that those staff have, are sometimes lacking. There is often low compliance by the
service providers themselves regarding key legislation. There are a small number of successful
local prosecutions, which perhaps indicate the lack of capacity some of these territories have.
There are also issues around lax ownership information and, in some cases, anti-whistle-blower
legislation. One example is in the British Virgin Islands.

As well as that broader framework, there are some important day-to-day political factors which
impact on the sectors we are looking at. In Anguilla, Montserrat and the Turks and Caicos
Islands, the Governor is ultimately responsible for the offshore sectors. Governors oversee
licensing of new business and work with each financial services authority in the territories but
here, even though the Governor has ultimate responsibility for the territories, there is some
muddying of the waters. One is that the Governor is not only accountable to London, but also
represents the territory. Some have called it governors wearing two hats and that actually can
make their role quite difficult – to respond, react and report back to the United Kingdom, and
represent their interests, but also have a concern for what is going on in the overseas territories.

The second is about resourcing, that the funding for regulatory oversight, even though the
Governor is ultimately in control, comes from the territory themselves. So each territory has
control over their local budgets and can make decisions about how that money is spent. Offshore
financial regulation is a decision that the local territories have to make in terms of how much
resource is provided.
The third is that the Governor is parachuted in from London. Governors do not necessarily have
a good and common knowledge of the territory which they are working in and they have to
adapt to the particular circumstances and the closed communities within the territories. That
sometimes makes their role quite difficult. In the larger territories which have offshore financial
sectors the Governor has no formal role. There are financial services commissions which have
a degree of autonomy but, even here, as we have seen in the case of the Cayman Islands, the
UK and the territories do work together.

But importantly – and I think there are parallels here with the Dutch – the UK is reluctant to go
too far in getting the territories to alter their regulatory frameworks. The UK is aware that
territories have this local autonomy and therefore they do not want to tread too much on what
is happening within the individual territories. But this is not to say that there are not cases where
this has happened and where the UK has played a much stronger role.
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For this you have to go back to 1989 and the case of Montserrat and of course times have
changed in terms of the autonomy that Montserrat now has. But then, in 1989, there were serious
allegations of widespread money laundering across the offshore financial sector in the territory
and, at that time, the local Overseas Territory Government had control for the sector. But here
because the situation was so bad the Governor took it upon himself, with the support ultimately
of the UK Government, to bring offshore finance back under the control of the Governor. So,
even though the UK is reluctant to use its full powers – and the recent discussions regarding the
Criminal Finances Bill are a case in point about imposing public beneficial ownership lists – it
is possible that the UK can use its full force to bring offshore finance under better control. This
leads into the broader political and economic context which is in place.

So, in terms of the politics, the UK – as we have seen just a moment ago – is reluctant to use
its full powers, rather consensus and persuasion are preferred. The UK believes good relations
with democratically elected governments are all-important and that they should encourage the
territories so they can run themselves effectively, rather than being involved in a very heavy-
handed way. Secondly, even though the Governors are in place and do have some quite strong
constitutional powers, these are reluctantly used and only in the worst cases. On the other hand,
Governors can use their influence at the local level, but there are few intermediate levers to
effect change. So some issues and some problems which are perhaps in the mid-range are
difficult for the Governor to address because he does not necessarily have the levers and
influences at his disposal which are required.

There is also a regular turnover of staff and loss of institutional memory in Whitehall. As part
of the civil service, every three or four years, civil servants move on to different portfolios and
that is an issue in terms of learning from past mistakes and retaining that institutional memory.
In terms of economics, the UK is strongly determined – and has been for a number of years –
to ensure economic self-sufficiency of the territories, both under Conservative and Labour
administrations, so offshore financial services are extremely important within this context of
economic self-sufficiency. Any significant decline could lead to increased financial support
from the United Kingdom and the United Kingdom is very reluctant to countenance this option.
Also the territories believe that financial self-sufficiency allows additional political autonomy
so they wish to stand on their own two feet in terms of economic development.

The second issue in terms of economics is that of course there are strong links with the City of
London. From the very early days when the offshore sectors were established to the present
day, services in revenue flow between the City of London and the overseas territories, so that
is a very strong bond.

Finally, in terms of economics, there has been some UK involvement since the 2007-2008 crash
to try and tighten up the way in which economic policy and budgetary decisions are made. The
underlying determination of economic self-sufficiency has survived the economic crash a
decade ago. The UK has got involved in trying to reduce the expenditure within individual
territories to try to encourage territories to better manage their budgets. Initially, at the height
of the crisis when the budgetary situation in a number of territories was quite difficult, the
Labour Government in 2008-2009 suggested possibly that direct taxation could be
countenanced within the Cayman Islands, but this was soon forgotten when the Labour
Government lost power. There is also, of course, a key role for offshore finance since the
economic conditions have become more difficult. So the UK influence is in terms of cutting
expenditure where necessary and better budgetary regulation, but making sure the offshore
financial sector, which is so crucial for their economies, is maintained.

Finally, a few conclusions and recommendations. As we have seen, despite the fact that the UK
is sovereign and has supreme authority over its overseas territories, the relationship is nuanced
and often messy with significant autonomy for the territories. In short, there is regular dilution
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and blurring of UK authority. The resulting decision-making can be complicated, slow and
frequently deferred. As we have seen, the emphasis on the economic self-sufficiency of the
territories is also a defining feature. That is not to say that the UK and the territories have not
worked closely together to enhance how the offshore financial sectors are managed, but
certainly more can be done: first, to try and encourage more resources to support regulatory
frameworks and the weaknesses in actually implementing what has been agreed; to try and look
beyond offshore finance and encourage a more balanced economy, for the UK to play a much
more active role in this from a developmental point of view; and to consider how the wealth
locked into the offshore financial industries can be better utilised to improve local development
– there is sometimes a disconnect between the GDP per capita figures and what is actually going
on in the ground within the territories; to consider how the UK can continue to play a supportive
and engage role in the territories, including in offshore finance, but of course the elephant in
the room is Brexit. This will certainly narrow the opportunities going forward. Brexit will
certainly exacerbate the increasing vulnerability for the United Kingdom and for the territories
and increased financial retrenchment will not help in terms of trying to improve the capacity of
the territories to deal with some of these issues.

1-036-0000

Chair. – Thank you very much. For the last presentation, we move to the case of the French
overseas territories.

1-037-0000

I now give the floor to Professor Alexandre Maitrot de la Motte, who will speak in French.

1-038-0000

Alexandre Maitrot de la Motte, Professor of Public Law, University of Paris-Est Créteil,
Paris, France. – I am honoured to have this opportunity to present the paper I have been
working on in recent months, and I would like to thank the committee for inviting me to be here
today. I would also like, at the outset, to thank those members of Parliament’s staff who have
been of assistance to me, the staff of the Ex-post Evaluation Unit and especially
Dr Isabelle Ioannides, with whom we have had a very constructive working relationship.

I will start with the scope of the research: it covers the French overseas countries and territories
(the pays et territoires d’outre-mer, or PTOMs), and there are currently five of them, although
the list has evolved as various institutional changes have taken effect. Today – as you will see
on the map that is coming up next – we are talking about the PTOMs of Saint Barthélemy, Saint
Pierre and Miquelon, Wallis and Futuna, French Polynesia and, lastly, the group known
collectively as New Caledonia. This is, in fact, a fairly large archipelago including a number of
sub-entities which, in turn, both institutionally and geographically, include further sub-entities.

The list has changed inasmuch as originally, at the time of the first version of the Treaty on the
Functioning of the European Union, Saint Barthélemy was not an overseas country or territory.
Its status was originally that of a municipality within the overseas département of Guadeloupe,
from which it was subsequently separated to become, as it is today, one of the PTOMs.
Conversely, the island of Mayotte, which was originally on the list, has since become an
overseas département.

The map, which you can see now, shows the location of the various PTOMs. In French
constitutional law – under Articles 73 and 74 of the Constitution – there are two types of status
for overseas collectivities generally, and that is a reflection of history.

On the one hand, we have those entities – coloured blue on the map – which, to complicate
matters, are both overseas départements and overseas regions. On the Atlantic side, Martinique,
Guadeloupe and French Guiana are in this category, while in the Indian Ocean we have, since
2014, Mayotte – previously a PTOM – and Réunion.
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Next – coloured pink on the map – we have what French constitutional law calls the overseas
collectivities. These are entities that do not have département or region status. Under European
Union law, most though not all of them are overseas countries or territories.

Taking the Atlantic side first, you can see, to the north, Saint Pierre and Miquelon, then Saint
Martin and Saint Barthélemy. Saint Martin, by the way, is not an overseas country or territory
under EU law – it has remained an outermost region – whereas Saint Barthélemy, which was
originally a sub-entity of an overseas département, has become an overseas collectivity and,
under EU law, an overseas country or territory, so it thus falls within the scope of this study.

Then in the Pacific Ocean you have the three groups of islands, or groups of archipelagos:
French Polynesia, Wallis and Futuna and New Caledonia.

There is a certain correlation here between the designations under French constitutional law, on
the one hand, and EU law, on the other.

The collectivities that are considered as outermost regions under EU law are shown in red in
the summary table. They lie outside the scope of this study for the simple reason that EU
legislation, both primary and secondary, is automatically and directly applicable there. Every
time the French legislature transposes a European directive, for example, it is required to extend
its transposition and application geographically to cover these places.

The places we will be looking at are those shown in white in the left-hand column of the table,
i.e. Saint Barthélemy, Saint Pierre and Miquelon, Wallis and Futuna, French Polynesia and New
Caledonia. It is important to know that, under French constitutional law, there are two types of
legislative regime for these collectivities – and this is indicated in the middle column, where
‘COM’ stands for collectivités d’outre-mer (overseas collectivities). In some cases you will see
the letters ‘AS’, which mean legislative assimilation, and in others ‘SP’, which mean legislative
specialisation.

The fact is that, in the field we are interested in, the two methods produce exactly the same
result, and I will explain why. Under legislative assimilation, French laws – the laws of
mainland France – are applicable in the absence of conflicting provisions. So the principle is
that mainland French legislation will be applied in these collectivities provided it does not
conflict with existing provisions. As we shall see shortly, that proviso comes into play in the
realm of tax law with regard to setting tax rates, for example, but not in relation to anti-money-
laundering or administrative cooperation rules. The other regime, legislative specialisation,
follows a different logic but, in the field that is the subject of our research, the end result is the
same. Here the principle is that mainland French legislation shall apply only if the French
parliament decides to extend it to the overseas territory in question. With regard to taxation, as
we shall see, the French legislators give the overseas collectivities in which we are interested
considerable latitude in fixing their tax bases and tax rates. By contrast, when it comes to
combating money laundering or providing for administrative cooperation, the consistent choice
has been to ensure that the relevant national legislation is extended to the various collectivities.
Thus, in the field of our research, the outcome will always be the same: on the one hand, a
certain level of autonomy for the collectivities in tax matters, to make rules about the tax base,
tax rates or tax collection; and, on the other hand, in the PTOMs with which we are concerned,
application of mainland law, whether under the assimilation or the specialisation principle, in
the areas of combating money laundering and of administrative cooperation – because the
French legislature has consistently chosen to do it that way.

Generally speaking, it is important to recognise that these overseas collectivities are by no
means independent: they actually enjoy very little autonomy. They have absolutely no
sovereignty and their powers and responsibilities are limited by the French Constitution. In
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other words, it is the Constitution, or national law in accordance with the Constitution, which
determines what the overseas collectivities may and may not do, as well as the fields in which
they have a degree of autonomy and those in which they have none. This means that the central
legislature can assign areas of competence to them, and can also reclaim those areas of
competence at any time. In the area that we are interested in, as I have said, the collectivities
have been granted a degree of autonomy on tax matters but they have none in relation to
combating money laundering or providing for administrative cooperation.

I would like now to give you a few figures about the population of these places, their GDP and
key economic sectors. A crucial point to bear in mind, with regard to economic matters, is that
the French overseas collectivities are relatively poor: they have a relatively low standard of
living. Moreover, in some collectivities we can see that the level of financial assistance from
mainland France is very high indeed. Looking at the last two listed here, French Polynesia and
New Caledonia, we can see that, in each case, the level of financial support from the mainland
is more than a billion euros annually.

Looking in more detail at types of economic activity, we can also see that the public sector –
financed, of course, by the Government in mainland France – is often the main employer.

I am going to talk now about three important topics, and I will take them one at a time, namely:
tax evasion, combating money laundering and tax transparency. On each topic I will outline the
main things I have learned from my research.

I will start with tax evasion, and here we run up against what is a rather embarrassing problem:
I had tremendous difficulty finding relevant data.  Extremely little information is available, and
much of what there is is out of date.  When you read the print version of my report you will see
that some of the figures I cite go back to 2010, 2011 or 2012, and that reflects the fact that the
local tax authorities are not actually producing this data. The Court of Auditors has complained
about the situation on a fairly regular basis, as have other audit bodies, and for our purposes it
does complicate matters.

So there is a problem with data, although there are a number of methods that can be used to
reconstitute the figures we need.

The question is whether or not there are risks of tax evasion from overseas countries and
territories. The situation in the French PTOMs in this regard varies considerably and, in fact,
there are two PTOMs where problems can arise because direct taxation is so light. There is
Saint Barthélemy, which enjoys a degree of autonomy in the matter and has made the choice to
have no corporation tax and no income tax for residents. There are different rules for non-
residents – and we will come back to that. By contrast, in the other three collectivities, New
Caledonia, French Polynesia and Saint Pierre and Miquelon, compulsory deductions are at
levels broadly similar to those applied in EU Member States. Whether we look at the tax base
or at the rates applied, taxation here is not unduly light.

Another difficulty, however, is lack of resources. Because the local tax authorities are under-
resourced they cannot carry out as many checks as they should. I have included figures in the
study which show that the resources are insufficient, that the rates of inspection are also very
low and that the knock-on effect of this will inevitably be a lack of data.

At the same time, we need to put all this in perspective and we should not exaggerate the risks
of tax evasion from the French PTOMs. The first thing to note is that, while residents enjoy
considerable tax advantages, non-residents are taxed quite severely, being subject to various
types of direct taxation, and, in some cases – in Saint Barthélemy, for example – there is a five-
year residence requirement before a person is eligible for resident’s tax status. This means that
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during the waiting period the person will be subject to dual taxation, in his or her country of
residence and also in Saint Barthélemy because very few international taxation agreements will
be applicable there.

Distance and access problems constitute another major factor in the picture. A flight from Paris
to French Polynesia, for example, takes more than 24 hours. A further factor, and one we will
come back to when we look at money laundering, is that the local banking system is pretty
basic, which limits the scope for more complex types of transaction.

My second topic is money laundering in these overseas countries and territories. The key thing
to bear in mind here is that, traditionally, the French legislature has always chosen to extend
the relevant European laws to these overseas territories. In other words, every time an EU
directive has been transposed into French law, the choice has been made – and it has been a
choice, there is no obligation in the matter – to extend the rules laid down in that directive to
the PTOMs.  And in the case of EU regulations, for example, where transposition is not
necessary, the choice in each case has been to pass a law containing the provisions of the
regulation so as to make them applicable beyond mainland France. This is well established
practice, and, looking at the most recently adopted regulations and directives, for example, we
can see a law passed in December 2016 extending the provisions of EU legislation to the
PTOMs.

Of course, there is always the risk that such legislation may not be applied – i.e. the practice
matters as much as the theory. Another shortcoming we need to be aware of here is in the area
of suspect activity reporting: wherever there is a suspicion that someone is seeking to launder
money, professionals, including accountants, notaries and bankers, are required to submit a
suspicious transaction report to a specific authority, namely TracFin. Looking at the reporting
situation in the PTOMs, particularly by comparison with mainland France, we see that there is
a very low level of reporting, and that inevitably means that TracFin carries out very few checks
in the PTOMs because the tax professionals there are submitting very few reports of suspect
activity. The situation is complicated, here too, by the lack of data, and it has to be said that,
generally speaking, the local professionals do not have an anti-money-laundering culture. Once
again, however, we need to put all this in perspective, and if we take a closer look at local
banking arrangements we will realise that the risk of money laundering is actually quite low.
All the financial institutions operating in the French PTOMS, covering all levels of transaction
there, are branches of French groups that operate in mainland France. These are the only
banking institutions, and many of them are, moreover, branches of institutions in public
ownership. There is a further yardstick from which we can conclude that the risk of money
laundering is low: using the various types of data available, I considered numbers of bank
accounts opened and amounts of money in them – because all this information is held centrally
by the Banque de France or the Institut d’émission d’outre-mer – and it is clear that the overall
amounts of money we are talking about are relatively small. In some PTOMs – Wallis and
Futuna, for example – 70% of the population do not even have bank accounts.

My third and final topic is tax transparency. There are provisions both in national law and in
the agreements between, on the one hand, France and the PTOMs and, on the other, France and
other countries for exchanging information quite effectively. Some of the provisions are
regarded as exemplary and, in general, France goes rather further than the OECD standards
require: for example, the French mainland tax authorities are empowered to carry out checks in
the PTOMs and they can obtain information from the PTOMs fairly easily. Unfortunately, here
again, all concerned find it regrettable that there is scant data on the effectiveness of the system.
Nonetheless, looking at relevant work done by the OECD, we find a study group report
published in 2013 which cites French provisions as exemplary. Indeed, France has actually
complained, in a number of parliamentary reports, that there is a risk of imbalance: that we are
doing more than our counterparts in terms of cooperation.
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In conclusion, it is clear that the other EU Member States are exposed to very little risk,
theoretically or in practice, as a result of the situation in the French PTOMs – and that is a
reflection of three things: central government control; the fact that the EU rules are applied,
even though there is no obligation to apply them; and, thirdly, the more general reality that
neither the economic nor the banking structures are actually conducive to the (entirely
reprehensible) practices in question.

It goes without saying that there is room for improvement. The culture could be improved, we
could use more resources, and locally based professionals could probably be made more aware
of the risks.

To conclude my conclusion, could the French approach be used as a general model? The two
rapporteurs who spoke earlier touched on that question. In my view, it might well be a laudable
aspiration but it is quite obviously hard to see how it would work in practice.

1-039-0000

Chair. – Thank you very much for keeping within the time limit. I know that this is quite a
challenging endeavour with a lot of information. I think that all Members also benefited today
from some geography, at least I did as far as I can recall.

We now move to the first speaker, the co-rapporteur of the PANA Committee, Jeppe Kofod.

1-040-0000

Jeppe Kofod (S&D). – Thank you, Chair. Let me be brief because we have limited time. Thank
you so much for your presentations. First of all I would like to say that what we are looking at
also in the Committee is the link between intermediaries and offshore centres, tax havens,
secrecy havens, and I think there the overseas territories are very important to look at. So can
you maybe enlighten us a little bit, from your research: do you see any key indicators that could
define a tax haven or secrecy haven? That is my first question.

Secondly, in your view what would be an optimal criterion for tax havens?

And thirdly, looking more are rules and laws and enforcement, the standards that we have
internationally on transparency and cooperation and so on in the OECD and in the EU, how
would you see that most effectively being implemented? Should the EU have a more direct role
vis-à-vis the territories? Or is it sufficient that the countries that are part of the territories,
European Union countries, have this role? Do you see any ways forward in that respect to
implement agreed international standards on transparency and cooperation and fighting tax
avoidance and evasion?

1-040-0500

Chair. – I would suggest each speaker tries to answer these questions in one minute and then
we will manage.

1-041-0000

Herman Bröring, Groningen Centre for European Financial Services Law. Thank you for
these questions. On the key indicators, if I understood your question well about tax havens, etc.,
the countries of the Kingdom of the Netherlands are in our finding not very important as tax
havens. The main economic sector is tourism. When we take into account the very small islands,
Saba, Sint Eustatius and Bonaire, well Bonaire has 17 000 inhabitants, it is small, but Sint
Eustatius and Saba have1 500 or 2 000, in Saba there is a medical school with 500 people related
to the school. So the economy is connected to the tourism sector. In the tourist industry there
are the big international hotels and they work from their side with international standards. So I
don’t think that the big problem is the tax haven sector and money laundering, etc., in the
Caribbean.
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On the optimal criteria, of course transparency is very important, sharper regulation, but as we
have experienced today that is difficult, financial legislation is familiar with many open, many
vague norms, and then as a consequence there is an important role for soft law and that implies,
in my experience, that transparency can be problematic.

Regarding your third question, the type of regulation, a direct role, how can you improve the
level of implementation? Well that is a big problem, not regarding the territories of the country
of the Netherlands, because as I explained that is just Dutch administration, but regarding the
three countries, well there are no powers for the Kingdom and of course certainly not for country
of the Netherlands, so there is a problem.

1-041-0500

Chair. – Maybe, because we have some time limitations, the other two speakers could only
come in on issues on which they would specifically like to add something. Sorry for that.

1-042-0000

Peter Clegg, Associate Professor, University of the West of England. – Very briefly, I do not
disagree with my colleague. I think one interesting issue when you visit the territories is just
the extent of the interest they have in the offshore financial sectors in comparison to their size
and to their population.

One issue which I touched upon in my presentation was just the issue of capacity, that regulation
might be in place or is prepared to be put in place but actually, whether you have the real
capacity to be completely confident that you are doing everything you should be doing. I think
that is a significant issue. And again the nature of these small societies where everybody knows
each other so that, where you have the confidence to actually speak out, whether there is that
climate of openness within society, I think that is very important.

And just finally in terms of the EU role. I think for the territories it was a great regret that Brexit
happened. So I think they do really appreciate the opportunity to have a voice within the context
of the European Union to talk about some of these issues and actually be on the inside when
these policies are being put together. So I think that is something which they will sorely miss
going forward.

1-043-0000

Alexandre Maitrot de la Motte, Professor of Public Law, University of Paris-Est Créteil,
Paris, France. – I will start with some answers to the three questions that were asked, and, first
of all, with some key indicators for defining a tax haven.

I think there are two potentially useful indicators. The first is the level of taxation: how much
tax is payable on a given transaction effected in a given territory? Then, how much would be
payable if that transaction were effected in a different territory? And what is the discrepancy –
10%, 50%, 80%? The other potential indicator is about inter-authority cooperation. If a tax
authority in one country requests information about a transaction or an individual in another
country, how readily does it get an answer? Firstly, does it get an answer? Then, is it a positive
or a negative answer? And then, if it is positive, is it sufficient?

I find the peer review system that operates within the OECD to be a very good one for
identifying what we call ‘non-cooperative’ countries or territories.

On the second question, about criteria for identifying tax havens, I think there are three that are
useful and they are largely quantitative. First, we can establish the number of companies per
head of population. We can look at that figure for a given country or territory and see how it
compares with the average. Are there twice as many companies per head of population here as
elsewhere, or is the figure more or less what one would expect?
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A second indicator that is used is based on the number of bank accounts open in a given country:
that figure is correlated with the country’s GDP and the size of its population, for purposes of
risk analysis.

A third factor, which has already been mentioned, is the relative importance of the financial
sector. The bigger it is, the bigger the risk.
The last question was about the law and how it is applied. My answer will be confined ...

1-044-0000

Chair. – Sorry, it is not your fault, it is our time management, but we have to move on a little
bit otherwise...

1-045-0000

Alexandre Maitrot de la Motte, Professor of Public Law, University of Paris-Est Créteil,
Paris, France. – The European Union may be able to ask countries for more information in
order to check how the legislation is being applied in practice.

1-046-0000

Luděk Niedermayer (PPE). – Thank you. It was quite interesting information. Let me just
refer maybe to the British situation as the example. What I am very surprised at is that in the
UK there is very stringent regulation of the financial sector, transparency, anti-money
laundering and so on. So was the logic, in their territories like the British Virgin Islands, to be
rather at the opposite extreme? When we had a debate here with representatives of the bank,
they said that within the territories basically they retain exactly the same standard on beneficial
ownership identification and things like that. So I wonder if you believe it is true? But at the
same time, there are many banks actually operating there that are not part of the European
groups, so I am just puzzled about the situation and who is actually benefiting from that except
for those who are involved in those tiny islands with a really extremely high proportion of
offshore financial services. So what is the logic in this set-up? Isn’t it too expensive a way to
make sure that the islands don’t need fiscal transfers from the centre?
1-047-0000

Chair. – I would suggest that only one of the speakers takes the floor and if the others have,
let’s say, conflicting opinions, then you could signal to us.
1-048-0000

Peter Clegg, Associate Professor, University of the West of England. – I would not say that
they are at the opposite extreme. I would say that they are relatively close to the expectations
that the United Kingdom has for itself, but there are differences in approach and differences in
funding and application. That is something which the United Kingdom feels is very important,
namely that the overseas territories are autonomous. The UK does not want to see itself as a
colonial power any longer and therefore is very tentative to engage except in particular
circumstances.

I agree with your point that perhaps it is a lot to do, and a lot to maintain, just to avoid paying
budgetary support to the territories, but I would say that this is so deeply ingrained within part
of the UK Government in terms of how they should relate to the territories that they think that
actually, as long as a significant regulatory framework is in place, is it acceptable. But it is also
a question of what else can take its place. These systems have been in place for 30, 40 or 50
years so they are so well entrenched and so dominant in terms of many territories that it would
take significant effort, significant resources and significant time to try and create a different
way of development. I do not think that there is that political will or economic capacity to do
that in an effective way.

1-049-0000

Juan Fernando López Aguilar (S&D). – I thank everyone for the contributions and the
presentations we have had so far. I understand that time is of the essence so I will try to focus
on the UK overseas territories, as defined in Annex II to the Treaty on the Functioning of the
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European Union, because they represent a huge legal challenge for the rest of the European
Union scale fight against offshore practices, money laundering and tax evasion.

We have seen that somehow the French model basically applies when it comes to implementing
EU standards in order to fight all of these issues. The Netherlands overseas territories go further,
but I think that the real, huge challenge is the one posed by the UK overseas territories,
particularly in the light of the UK’s announced withdrawal from the European Union following
Brexit. That is my question. We have seen that, for the time being, there are no legal ways to
ensure the implementation of any EU laws as to these territories when it comes to countering
tax evasion and money laundering or boosting tax transparency so we have a real threat of
territories not abiding by common rules of whatever kind. So as to your expertise, I would like
to ask whether there are legal options available under EU law in order to come up with a
common framework binding on the territories which do stay within the European Union
Member States.

Second, in order to counter the legal vacuum that we have seen in these territories, in order to
face those issues and, regarding the consequences of Brexit for the Crown jurisdiction, will
there be a foreseeable impact of a gain for those territories as a consequence precisely of Brexit
– insofar as, in our work ahead, we come up in this PANA Committee with some EU legal
framework which is applicable to the territories of the Member States which remain, the
Netherlands and France – from the money that is being enjoyed in these overseas territories
fleeing to UK overseas territories? Is there anything that can be done about it?

1-050-0000

Chair. – He is also from an island so he is very committed to the discussion. Maybe our British
colleague would like to answer that.

1-051-0000

Peter Clegg, Associate Professor, University of the West of England. – In terms of the first
question about binding standards, in his report my Dutch colleague wrote a little about how he
could see a way forward for the OCTs to be incorporated more effectively and have a greater
oversight on the part of the European Union.

I don’t necessarily agree with him, and if you look back to the case of the Cayman Islands, the
European Court of Justice ruled quite clearly that the European Court and the European Union
had no jurisdiction in terms of the EU Savings Tax Directive being introduced or implemented
within the Cayman Islands, but perhaps my Dutch colleague will disagree.

I would also disagree about the idea of a legal vacuum being currently in place. I think there
are concerns, which I have highlighted in my answers and also in the presentations, but there
has certainly been an argument from the United Kingdom and from the territories themselves
that they do adhere to international standards. There is a degree of double standards on the part
of those who criticise them. Perhaps they are easy targets because of their small size. That is
not to say that there are not issues within them.

As I said, all the territories were very strongly committed to the UK remaining a part of the
European Union. I think that gives a sign in terms of their role within the EU and the benefits
they see as being part of the EU, as well as the voice they have within the EU. They fear in
some ways the loss of that voice going forward.

I don’t think it will be seen as an opportunity to exploit their new-found freedom for reducing
the level of regulation and oversight of their sectors. I think the United States, the OECD and
others will retain that significant level of pressure upon them.



36 02-05-2017

So I don’t think, if the worst case scenario happens, that you will see a significant flow of
additional resources into these territories because I don’t think they want to be seen in that way.
They want to be seen as credible offshore financial sectors. There is some argument around
that, but I don’t think they would go to the extent perhaps which some have indicated. But, in
terms of the EU role, perhaps I can defer to my Dutch colleague.

1-052-0000

Herman Bröring, Groningen Centre for European Financial Services Law. – Thank you very
much. As you concluded, the powers of the United Kingdom’s Government are rather poor;
using the powers of the Commission regarding subsidies could be an alternative.

Many subsidies go from Brussels to the OCTs, and everybody has the same experience that
financial ties have a realistic character. As the preamble of the overseas decision says,
transparency etc., integrity and good governance are an element of these subsidies. Could it not
be possible to withdraw subsidies when there are failures on these aspects – integrity,
transparency etc. – in this field? That could legitimate the power of the Commission to reduce
or withdraw subsidies. That is a very hard instrument, but you also need hard instruments.

1-053-0000

Chair. – If my eyes do not deceive me, I would say that the ECR Group is not present and nor
is the ALDE Group, in terms of MEPs at least. I know that the staff is always present. Is that
correct? Then the next speaker on my list would be myself for the GUE/NGL Group. That is
excellent.

Firstly, one of the studies concluded that merely controlling the flow of investment and money
to the EU overseas territories would be equivalent to simply shifting the problem elsewhere. I
think this would refer, for example, to some means of source taxation, penalty taxes and so on.
Could you qualify how you arrived at that conclusion?

Secondly, in a paper by the UK Foreign Office on the overseas territories – a White Paper from
June 2012 – they conclude that, as a matter of constitutional law, the UK Parliament has
unlimited power to legislate for the territories. However, except on one occasion when this
happened, namely its decision in 2009 to intervene and impose direct rule on the Turks and
Caicos Islands, the UK chooses not to exercise these powers. Would you agree that there is no
constitutional problem here, but rather the problems that you have already outlined already,
namely that they are very reluctant to do so because they fear that they may lose their financial
self-sufficiency?

Lastly, if we look at all three studies, we included Danish – I think even Greenland was
mentioned – and French OCTs when they have never appeared on any tax haven list, but we
did not include, for example, all relevant UK overseas territories. So, in terms of methodology,
could you comment on why, amongst the three of you, you have made this kind of selection?
We also have the problem that the indexes of the three annexes in the studies are a little
different, so there is a problem of comparability. Could you also respond to that and say whether
you could have a follow-up on this in terms of the study?

1-054-0000

Peter Clegg, Associate Professor, University of the West of England. – Perhaps I can answer
the first question that was directed to me specifically. In theory, the Government, through
Orders in Council, has the power to legislate. Orders in Council are basically derived from the
power of the Monarch, so they do not need to go through parliamentary discussion or approval.
That is an old constitutional mechanism which the United Kingdom uses, where appropriate, to
put in place constitutions and also to legislate where appropriate.

I think you are right that it chooses not to do so and, in certain circumstances, is very reluctant
to do so. The Turks and Caicos Islands are one example. The end of the death penalty in the
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territories was a slightly more distant example and so too was the decriminalisation of gay sex
in the overseas territories. So there has been a particular focus on human rights legislation but,
more generally, the government is very disinclined to do that. They are also wary of the
criticism that comes their way; when they took direct control over the Turks and Caicos Islands,
for example, the level of criticism from the TCI itself, which perhaps was unsurprising, but also
from within the Caribbean community as well, was significant. The UK is very sensitive about
using this ‘nuclear option’ to impose its will on the territory, so it chooses to do so very, very
carefully.

1-055-0000

Isabelle Ioannides, Policy Analyst, European Parliamentary Research Service. – Perhaps I can
say something brief on the methodology that we chose. Essentially we chose to concentrate on
the three most complex cases, which is why we decided to do the Denmark case internally, and
also because it was not particularly problematic.

As far as how to develop the study, it is true that we gave quite a broad mandate to the experts
because, from the initial research that we did internally, we saw that they were quite different
and complex, so we wanted to give them the liberty to explore the complexity and I think the
complexity did come out.

In the end we did this chapeau introduction where we tried internally to compare the three case
studies on the different levels – legal framework, economic and the political influence that a
given Member State may have – trying to bring the three examples together in a comparative
perspective.

1-056-0000

Chair. – I do not want to appear unfair and grant myself more time than anybody else,  so very
quickly, for 30 seconds: would anybody like to address whether you see a role for source
taxation, penalty taxation of financial flows to overseas territories to incentivise some changes?

1-057-0000

Alexandre Maitrot de la Motte, Professor of Public Law, University of Paris-Est Créteil,
Paris, France. – In the French PTOMs, a number of deductions are already made at source and
there is provision for penalties to be paid by paying agents, including lending institutions, in
the event of a deduction at source not being made properly. So this is something that is already
in place, to some extent, in respect of those incomes to which it can be applied.

Seeking to tax a company’s profit is much more difficult than seeking to tax, for example,
interest paid by a bank.

1-058-0000

David Coburn (EFDD). – I disagree with Mr Clegg: not everyone in the offshore territories
are unhappy about Brexit. They do not want EU interference in their affairs. This interference
in our overseas territories is unwelcome. The UK joined a trade agreement in the 1970s – we
were conned by our government which lied to us; Mr Heath lied to us. We did not want to join
a nation called Europe with a flag, an anthem, a government, and all the rest of it. Why should
the EU interfere in British overseas territories? It is none of the EU’s business. We are
Brexiting. That is what the British people voted for. The EU’s problem is that it is uncompetitive
in terms of taxation – an over-large government with a huge number of cadres, bureaucrats,
being paid enormous amounts of money and also very large pensions. The EU should stick to
sorting out the huge financial problems it has caused by the collapsing euro, which has
destroyed the countries of southern Europe. It is not an economic currency, it is a political
currency, so the EU should not be dictating or suggesting to Britain ways of running its
economic affairs either internally or externally. We seem to do a much better job of it than the
European Union have done.
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Britain has decided not to interfere in the economies of our overseas territories. We have given
them the latitude to create economies by being competitive in a tax manner, and as long as there
is minimal criminality we will not interfere. In Britain we call it democracy. In France, they
just tell their overseas territories what to do; it is an entirely different thing. This democracy is
something perhaps the EU should learn from. That is why we are leaving: we want our
democracy back, and we do not want interference in either our domestic economic affairs or
our offshore economic affairs. We can leave that to Her Majesty’s Government to deal with in
due and proper form.

1-059-0000

Chair. – Is anybody interested in replying? The Queen, maybe?

1-060-0000

Peter Clegg, Associate Professor, University of the West of England. – Just very briefly: the
OCTs are certainly concerned about the impact of Brexit on their affairs in terms of free
movement, in terms of access to the single market, and in terms of the resources which the EU
provides to help with their economic development. It was clear in the vote in Gibraltar that they
did not want the UK to leave the EU for those reasons. There are wider reasons regarding
offshore finance, but I think there was a strong view amongst the territories, and they
commissioned a couple of reports around the vote to make clear their concerns about what
would happen if the United Kingdom left the European Union, and I think we will see the
effects of that over the next few years.

1-061-0000

David Coburn (EFDD). – Yes, but they wanted to remain British, especially Gibraltar. A lot
of these countries, especially Gibraltar, would be an awful lot worse off if they were part of
Spain. They could join the enormous unemployment that Spain has, and Gibraltar’s individual
selling point would be completely lost if they were to join the rest of the Costa del Sol. I do not
think it is the best thing in the world for Gibraltar. And the rest of the countries, quite frankly,
they would have similar problems.

And may I tell you, sir, it is not the EU giving them development money: it is the British
taxpayer and the German taxpayer who put the money in; the European Union has no money.
It is bust. The money comes from British taxpayers and gets filtered through to those colonies.
Let us cut out the middleman and the great big black hole in Europe and let us send it directly
to our own colonies. I think it is a much better idea.

1-062-0000

Chair. – I have a humble suggestion. There is a famous British band, I think it is called Oasis,
and they had a song called ‘Don’t Look Back in Anger’. Brexit is a fact, we will deal with it,
and I think Mr Coburn you are also paid by the British taxpayers. I think we can leave it here
unless...

(Interjection from Mr Coburn: ‘As are you, sir, so are you paid by the British taxpayer’)

Me too, that is true.

1-063-0000

David Coburn (EFDD). – Because we are the only contributors apart from the Germans, so
there you go. We are all paid by the British taxpayers. Isn’t that wonderful! I think a round of
applause for the British taxpayer, and the German taxpayer, is due.

1-064-0000

Chair. – A very short comment from Mr Clegg and then we move on.

1-065-0000

Peter Clegg, Associate Professor, University of the West of England. – Unfortunately, with all
these things it is not a zero-sum game, as you may have indicated, so that is one thing. The issue
then is, make representations to the British Government. With all the claims on extra resources
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which might be freed up as a consequence of Brexit, a decent amount, an equivalent amount,
should go to the overseas territories. As of now, that has not been committed.

1-066-0000

Chair. – I suggest we leave it here.

1-067-0000

David Coburn (EFDD). – I’m all for that. But as I say everyone on this Committee is paid by
the British taxpayer, so we should all be grateful. And may I say that the Overseas Territories
will be much better looked after by Britain than by putting money into the European Union,
lots of it disappearing, and then some of it filtering out to our territories. Let us just cut out the
middleman and pay them ourselves.

1-068-0000

Chair. – We have got the point, the essentials of the argument. The next speaker is from the
ENF Group, they are not present. The last speaker is Mr Rosati... but I have caught him by
surprise!

So there is a big surprise at the end of this day. We managed to come in within the foreseen
time limitations. I would like to thank our researchers for being available for the discussion and
maybe for possible follow-up questions. I would now like to invite the co-rapporteurs for the
concluding remarks... but since the co-rapporteurs are not here, I invite myself to finally thank
the participants at this meeting, the interpreters for having to interpret everything we say,
sometimes very quickly, and to the Group staff who were so patient again, spending their
evening with us. We do not have anything under ‘Any Other Business’. The next meeting will
be on 4 May 2017 between 9.00 and 12.30 here in Brussels. Thank you and enjoy your evening.

(The meeting closed at 18.15)


